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The  President’s  Letter 

To  Members  of  the  Federal  Communications  Bar  Association 

The  recent  change  in  the  national  administration  and  the  advent  of 
“The  New  Frontier”  portend  significant  changes  in  the  Communications 
Act  and  in  the  policies  and  practices  of  the  Federal  Communications 
Commission.  The  Communications  Act  Amendments,  1960,  appear  to 
be  but  a  forerunner  of  changes  to  come. 

Our  Association  has  acquited  an  excellent  standing  with  the  various 
Committees  and  Members  of  Congress  and  with  the  Commission  and  its 
staff  as  the  result  of  many  years  of  service  by  a  large  number  of  our 
members.  In  the  months  to  come  we  shall  be  called  upon  as  never  before 
to  aid  in  the  framing  of  legislation  and  rules  of  practice  and  procedure. 

The  reports  and  recommendations  of  the  four  ad  hoc  committees, 
which  last  year  studied  the  processing  of  broadcast  applications,  as  yet 
have  not  been  implemented  by  the  Commission.  Adoption  of  many  of 
the  recommendations  undoubtedly  will  increase  the  Commission’s  effi¬ 
ciency,  speed  up  the  processing  of  applications,  and  reduce  the  backlog. 
The  Association  will  continue  to  press  for  adoption  of  improved  practices 
and  procedures. 

In  the  fifteen  years  I  have  been  a  member  of  our  Association,  the 
majority  of  the  Association’s  work  has  related  to  broadcast  matters.  The 
nonbroadcast  radio  and  common  carrier  services  are  increasing  at  such  a 
rate  that  we  soon  shall  be  called  upon  to  participate  more  actively  in 
such  matters.  In  anticipation,  I  am  hopeful  that  one  or  more  of  our 
luncheons  and  some  of  our  Bar  Journal  articles  will  be  upon  non¬ 
broadcast  subjects. 

With  respect  to  Committees,  Article  V,  Section  I,  of  the  By-Laws 
provides  that  the  standing  Committees  “shall  be  appointed  annually  by 
the  President,  each  Committee  to  consist  of  six  members,  two  to  be 
selected  for  one  year,  two  for  two  years,  and  two  for  three  years;  there¬ 
after,  two  members  shall  be  selected  for  each  year  to  serve  for  terms  of 
three  years,  but  no  member  shall  be  selected  to  succeed  himself.” 

In  making  Committee  assignments,  I  have  followed  the  requirements 
of  the  By-Laws  insofar  as  possible.  The  membership  of  each  Committee 
has  been  limited  to  six.  In  almost  every  instance,  the  Chairman  has 
served  on  the  Committee  for  at  least  one  and  frequently  two  years,  with 
the  result  that  he  is  thoroughly  familiar  with  its  work  and  past  activities. 
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In  filling  vacancies,  I  have  sought  the  advice  and  guidance  of  the  First 
and  Second  Vice-Presidents,  as  well  as  former  Committee  Chairmen. 
Because  frequent  meetings  must  be  held,  sometimes  upon  rather  short 
notice.  Committee  appointments  in  most  instances  have  been  limited  to 
members  residing  in  the  Washington,  D.  C.  area.  Members  residing  in 
other  areas  are  urged  to  communicate  with  the  Committee  Chairmen  on 
matters  of  interest  or  concern,  and  will  be  called  upon  from  time  to  time 
to  assist  in  Committee  work. 

The  Executive  Committee  consists  of  the  officers  and  six  members, 
two  of  whom  are  elected  each  year.  Without  exception,  the  six  mem¬ 
bers  who  are  not  officers  have  many  years  of  service  on  various  standing 
and  special  committees.  Each  has  agreed  to  serve  as  haison  between  the 
Executive  Committee  and  the  Committee  Chairmen  so  as  to  provide  even 
closer  coordination  of  the  Association’s  many  activities. 

I  appreciate  the  faith  and  trust  you  have  shown  in  me  and  shall  do 
my  very  best  to  serve  the  Association  well.  With  such  outstanding  co¬ 
operation  as  I  already  have  received  since  taking  office,  I  am  positive 
the  Association  will  continue  to  fulfill  its  objective  of  promoting 

“the  proper  administration  of  the  federal  laws  relating  to  wire  and 
radio  communications,  and  of  related  acts;  to  uphold  the  honor  and 
dignity  of  practice  before  the  Federal  Communications  Commission 
and  to  increase  the  usefulness  of  the  practitioners  in  promoting  the 
due  administration  of  justice;  [and  to  further]  the  mutual  improve¬ 
ment  and  social  intercourse  of  the  members  of  the  Association.” 


Most  sincerely. 


Robert  M.  Booth,  Jr. 
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Bar  Association  Files  Comments  on  Proposed  Rules 
Relating  to  Aeronautical  Study 

Following  is  the  text  of  the  comments  filed  by  the  Federal  Com¬ 
munications  Bar  Association  in  Docket  No.  13384,  relating  to  proposed 
rules  on  antenna  structures. 

The  Federal  Commimications  Bar  Association,  by  its  special  com¬ 
mittee  on  Tall  Towers,  submits  the  following  comments  in  opposition  to 
the  Notice  of  Proposed  Rule  Making  released  February  5,  1960,  which 
proposed  amendments  to  Part  17  of  the  Rules  and  Regulations  of  the 
Federal  Communications  Commission  to  provide  for  aeronautical  study 
by  the  Federal  Aviation  Agency  of  certain  applications  for  construction 
permits  filed  with  the  Federal  Commimications  Commission. 

1.  The  Federal  Communications  Bar  Association  is  a  non-profit 
organization  composed  of  attorneys  engaged  in  the  practice  of  law 
throughout  the  United  States  who  have  a  special  interest  in  commimica¬ 
tions  and  related  matters. 

2.  Section  17.4  of  the  Commission’s  Rules  and  Regulations  now 
provides  as  follows: 

“§  17.4  Commission  consideration  of  proposed  antenna  structure 
with  respect  to  possible  hazard  to  air  navigation.— 

(a)  All  applications  which  in  the  light  of  the  criteria  set  forth 
below  require  aeronautical  study  will  be  referred  by  the  Commission 
through  appropriate  channels  to  the  Airspace  Subcommittee  of  the 
Air  Coordinating  Committee  for  its  recommendation. 

(b)  All  apphcations  which  do  not  require  special  aeronautical 
study  in  view  of  the  criteria  set  forth  below  will  be  deemed  not  to 
involve  a  hazard  to  air  navigation  and  will  be  considered  by  the 
Commission  without  reference  to  the  Airspace  Subcommittee  of  the 
Air  Coordinating  Committee. 

(c)  Whenever  a  recommendation  for  approval  of  any  application 
that  has  been  submitted  to  the  Airspace  Subcommittee  of  the  Air 
Coordinating  Committee  has  been  received  from  that  Committee,  the 
apphcations  will  be  deemed  not  to  involve  a  hazard  to  air  navigation 
and  will  be  processed  by  the  Commission  accordingly. 

(d)  Whenever  a  report  recommending  denial  of  any  appUcation 
or  any  report  which  indicates  a  lack  of  agreement  among  the  mem- 
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bers  of  the  Airspace  Subcommittee  of  the  Air  Coordinating  Com¬ 
mittee  has  been  received  from  that  Committee,  the  appUcant  will  be 
so  advised  and  the  Commission  will  take  such  further  action  as 
might  be  appropriate.” 

3.  The  proposed  amendment  would  substitute  the  Federal  Aviation 
Agency  for  the  Airspace  Subcommittee  of  the  Air  Coordinating  Commit¬ 
tee  in  §  17.4  and  would  add  a  description  of  the  “FAA  Procedures  for 
Special  Aeronautical  Studies  Relating  to  Radio  and  TV  Antenna  Struc¬ 
ture.”  After  stating  that  “The  procedures  set  forth  follow  the  same  gen¬ 
eral  practice  adhered  to  in  the  past,”  the  description  of  the  FAA  pro¬ 
cedures  then  states  that  “Since  conferences  are  informal  no  verbatim 
minutes  will  be  published,”  and  “When  the  FAA  finding  is  adverse  to  an 
application  for  the  construction  of  a  radio-television  antenna  structure, 
the  reasons  will  be  included  with  the  finding.” 

4.  The  Federal  Communications  Bar  Association  most  strongly 
opposes  any  procedures,  either  informal  or  formal,  which  do  not  fully 
comply  with  the  Administrative  Procedure  Act,  5  U.S.C.  §  1001  et  seq. 
The  past,  present,  and  proposed  procedures  do  not  comply  with  the 
Administrative  Procedure  Act.  Informal  proceedings  do  not  provide  the 
opportimity  for  interested  parties  to  examine  persons  with  adverse  in¬ 
terests  and,  more  important,  do  not  provide  a  record  for  use  in  a  review 
to  determine  if  the  findings  and  conclusions  were  supported  by  relevant, 
material,  and  substantial  facts  or  were  arbitrary  and  capricious. 

5.  The  fact  that  the  proposed  procedures  might  be  a  continuation 
of  present  procedures  does  not  justify  further  non-compliance  with  the 
Administrative  Procedure  Act.  Section  17.1  of  the  Rules  and  Regulations 
of  the  Federal  Communications  Commission  states  that  Title  III  of  the 
Communications  Act  of  1934,  as  amended,  47  U.S.C.  §  101,  et  seq.: 

.  .  vests  authority  in  the  Federal  Communications  Commission  to 
issue  licenses  for  radio  stations  when  it  is  found  that  the  public  in¬ 
terest,  convenience  or  necessity  would  be  served  thereby,  and  to 
require  the  painting  and/or  illumination  of  radio  towers  if  and  when 
in  its  judgment  such  towers  constitute,  or  there  is  a  reasonable  pos¬ 
sibility  that  they  may  constitute,  a  menace  to  air  navigation.” 

Although  many  of  its  members  have  complained  over  a  period  of  years 
about  the  informal  procedures  of  the  Airspace  Subcommittee  of  the  Air 
Coordinating  Committee,  the  Federal  Communications  Bar  Association 
did  not  recommend  revised  procedures  because,  in  each  instance  of  an 
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adverse  or  unfavorable  recommendation  of  the  Airspace  Subcommittee, 
the  Federal  Communications  Commission  has  designated  the  application 
for  hearing  upon  an  air  hazard  issue.  The  hearings  before  the  Federal 
Communications  Commission  have  been  formal  and  recorded  as  required 
by  the  Administrative  Procedure  Act  and  have  provided  the  parties  a 
record  upon  which  to  appeal. 

6.  Recently  spokesmen  for  aviation  interests  have  expressed  the 
opinion  that  the  authority  vested  in  the  Federal  Communications  Com¬ 
mission  was  withdrawn  and  vested  in  the  Federal  Aviation  Agency  by 
the  Federal  Aviation  Act  of  1958,  49  U.S.C.  §  1301  et  seq.,  and  that  the 
Federal  Aviation  Agency  has  exclusive  jurisdiction  to  pass  upon  the  loca¬ 
tion,  height,  marking,  and  illumination  of  radio  and  television  towers.' 
If  such  opinions  are  correct,  applicants  before  the  Federal  Communica¬ 
tions  Commission  would  be  deprived  of  a  full  and  complete  hearing 
upon  the  record  as  required  by  the  Administrative  Procedure  Act  and 
would  be  effectively  deprived  of  the  right  to  appeal  to  the  courts  for 
judicial  review  of  findings  and  decisions  believed  to  be  arbitrary,  capri¬ 
cious,  or  otherwise  unlawful. 

7.  For  these  reasons,  the  Federal  Communications  Bar  Association 
opposes  adoption  of  the  proposed  revision  of  Part  17  of  the  Commission’s 
Rules  and  Regulations.  In  view  of  the  many  criticisms  of  the  present 
procedures  and  the  unlawfulness  of  the  proposed  procedures,  the  Federal 
Communications  Bar  Association  respectfully  recommends  that  the 
Federal  Communications  Commission  immediately  initiate  rule  making 
to  have  all  action  upon  every  phase  of  applications  before  it  comply  with 
the  intent  and  the  express  provisions  of  the  Administrative  Procedure  Act. 

1  Proposed  Findings  and  Conclusions  and  Supporting  Brief  filed  on  March  15, 
1960,  in  F.C.C.  Docket  No.  12,067,  WHAS,  Inc.,  Louisville,  Kentucky,  by  the  Air 
Transport  Association  of  America,  Aircraft  Owners  and  Pilots  Association,  National 
Business  Aircraft  Association,  and  Air  Line  Pilots  Association,  International. 


( 
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Recent  Articles  in  Legal  Periodicals 

Administrative  Procedure 

The  problem  of  ex  parte  contacts  with  the  Federal  Communications 
Commission  is  the  subject  of  a  highly  specialized  and  exhaustive  note 
in  the  Harvard  Law  Review.^  What  should  be  allowed,  what  should  not 
be  allowed,  what  to  do  about  it,  how  and  when,  are  all  carefully  con¬ 
sidered.  A  draft  of  an  extremely  complicated  and  detailed  amendment 
to  the  Communications  Act  is  appended. 

‘Informal  Administrative  Adjudication”  is  discussed  in  an  article  by 
Peter  WoU,  a  political  science  instructor.^  The  article  incorporates  part 
of  the  discussion  of  F.C.C.  procedures  contained  in  an  earlier  article  by 
Mr.  Woll,  which  has  been  criticized  as  based  on  out-of-date  materials.’ 
Other  references  to  F.C.C.  in  the  present  article  bear  little  resemblance 
to  reality.  Because  the  Commission  disposes  of  most  applications  without 

1 73  Harv.L.Rev.  1178  (April,  1960). 

2  7  UCLA  L.Rev.  436  (May,  1960). 

3  See  17  F.C.Bar  J.  96. 
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a  hearing,  and  is  reluctant  to  order  hearings  in  transfer-of-control  cases, 
Mr.  WoU  concludes  that  “the  formal  hearing  process  has  little  if  any 
meaning  in  the  application  case  area.” 

The  report  of  the  Committee  on  Communications  of  the  Administra¬ 
tive  Law  Section,  American  Bar  Association,*  consists  of  two  subcom¬ 
mittee  reports.  A  subcommittee  of  which  Ernest  W.  Jennes  was  chairman 
considered  H.R.  8426,  the  “Radio  Frequency  Allocation  Act,”®  and  dis¬ 
approved  it  on  various  procedural  grounds.  Two  members  of  the  com¬ 
mittee  disagreed.  The  other  subcommittee,  under  John  H.  Midlen’s 
chairmanship,  investigated  the  problem  of  coimterproposals  in  F.C.C. 
rule  making  proceedings.  The  conclusion  was  that  no  changes  in  the 
Commission’s  rules  were  necessary.  Some  other  aspects  of  agency  rule 
making,  without  specific  reference  to  F.C.C.  practice,  are  considered  in 
a  report  of  the  Committee  on  Agency  Rule  Making.® 

Some  general  considerations  are  discussed  by  Dean  James  M.  Landis 
in  an  address  somewhat  misleadingly  entitled  “The  Administrative  Pro¬ 
cess  —  'The  Third  Decade.”’  Dean  Landis  questions  the  validity  of  some 
“legends”  concerning  administrative  law  — the  idea  of  “expertise,”  the 
theory  of  independence,  and  the  belief  that  administrative  proceedings 
are  less  expensive  and  more  expeditious  than  judicial  proceedings.  All 
of  these  ideas  were  developed  further  by  Mr.  Landis  in  his  famous 
“Report  to  the  President.” 


Broadcasting  and  Telecasting  of  Court  Proceedings 

Still  another  round  has  been  fought  in  the  unending  debate  over 
access  by  radio  and  television  to  courtroom  proceedings,  this  one  in  the 
pages  of  the  American  Bar  Association  Journal.  On  one  side  we  have 
Mr.  Justice  Douglas,  who  in  an  address  at  the  University  of  Colorado* 
takes  the  view  that  “Photographing  or  broadcasting  of  trials  .  .  .  imperils 
the  fair  trial  of  which  we  boast.  ...  It  is  dangerous  because  of  the  in¬ 
sidious  influences  which  it  puts  to  work  in  the  administration  of  justice.” 

*  12  Ad.L.Bull.  207  (Spring-Summer,  1960). 

6  This  bill  has  been  reintroduced  by  Rep.  Harris  as  H.R.  1162  (87th  Cong., 
1st  Sess.). 

6  12  Ad.L.BuU.  180. 

7  13  Ad.L.Rev.  17  (Fall,  1960).  In  the  address,  delivered  at  the  A.B.A.  Con¬ 
vention  in  August,  Dean  Landis  states  that  ‘‘The  administrative  process  .  .  .  seems 
to  me  during  these  past  three  decades  to  have  passed  through  two  stages  and  is  now 
entering  a  third.”  P.  17. 

8  46  A.B.A.J.  840  (August,  1960). 


146  Journal  of  the  Federal  Communications  Bar  Association 

On  the  other  side,  Charles  M.  Lyman,  a  member  of  the  Connecticut  Bar 
for  more  than  thirty  years,  presents  arguments  in  favor  of  courtroom 
broadcasts  and  attempts  to  refute  some  of  the  arguments  of  Mr.  Justice 
Douglas  and  others.^ 


Political  Broadcasts 

The  1960  amendment  to  the  Communications  Act,  exempting  certain 
types  of  news  programs  from  the  equal-time  requirements  of  Section  315, 
is  discussed  in  a  note  in  46  Va.L.Rev.  564  (April,  1960).  The  note  discusses 
the  history  of  the  question  and  previous  F.C.C.  rulings.  Some  predictions 
are  made  as  to  how  various  types  of  programs  will  be  treated  under  the 
amendment.  The  writer  regards  the  amendment  as  better  than  other 
suggested  reforms,  but  feels  that  it  could  have  gone  farther  in  exempting 
panel  discussions,  debates  between  candidates,  and  public  forums. 


Political  Defamation 

The  subject  of  the  broadcaster’s  immunity  from  liability  for  political 
defamation  is  ably  discussed  in  a  note  by  Dennis  W.  Sheehan  in  the 
Georgetown  Law  Journal.*®  The  note  reviews  the  history  of  the  subject 
from  the  Star  Chamber  through  the  1927  Act,  the  Sorensen  case,  the  Port 
Huron  case,  and  finally  WDAY.^^  State  legislation  is  also  reviewed.  Mr. 
Sheehan’s  conclusion  is  that  the  broadcaster  should  bear  the  liability  in 
this  field. 

The  WDAY  case  has  also  been  noted  in  several  other  law  reviews.*^ 
The  writer  in  the  Rocky  Mountain  Law  Review  feels  that  the  decision 
is  equitable  in  removing  a  burden  from  broadcast  licensees.  The  same 
point  of  view  appears  in  the  note  in  the  St.  John’s  Law  Review. 


Torts  — Rights  of  Quiz  Show  Contestants 

May  an  innocent  contestant  on  a  “fixed”  quiz  show  recover  damages 
from  the  producer,  the  network,  the  sponsor,  or  anyone  else  involved  in 

» Id.  1295  (December,  1960). 

10  48  Geo.L.J.  544  (Spring,  1960). 

11  Farmers  ^uc.  &  Coop.  Union  of  America  v.  WDAY,  Inc.,  360  U.S.  525 
(1959),  noted  in  17  F.C.Bar  J.  38. 

12  32  Rocky  Mt.L.Rev.  254  ( February,  1960);  34  St.  John’s  L.Rev.  140  ( 1959); 
11  Western  Res.L.Rev.  305  (March,  1960). 
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the  deception?  This  is  the  subject  discussed  by  Robert  A.  Sedler,  Visiting 
Assistant  Professor  of  Law  at  Rutgers,  in  an  article  with  the  somewhat 
question-begging  title,  “Rights  of  Defrauded  Quiz  Show  Contestants," 
in  the  Wayne  Law  Review.^®  Prof.  Sedler  thinks  that  a  plaintiff  in  such 
a  case  should  be  able  to  recover.  Various  theories  of  recovery  are  in¬ 
geniously  spelled  out,  including  suit  on  a  contract,  deceit,  prima  facie 
tort,  etc.  The  possibilities  of  recovery  against  the  opponent,  the  advertis¬ 
ing  agency  and  sponsor,  and  the  network  are  explored.  The  problem  of 
damages  is  also  considered. 


Articl«t  Noted 

Intellectual  Property,  A  Symposium,  9  Cleveland-Marshall  Law 
Review  1-136  (January,  1960). 

Carter,  The  Journalist,  His  Informant  and  Testimonial  Privilege,  35 
N.Y.U.L.Rev.  1111  (June,  1960).  An  English  view. 


6  Wayne  L.Rev.  225  (Spring,  1960). 
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Recent  Court  and  Agency  Decisions 

Antitrust  Lows  —  Acquisition  of  Competing  Station  by  Network 
(Poiler  V.  CBS,  Inc.,  20  RR  2099  (U.  S.  App.  D.C.,  I960)). 

Plaintiff,  in  1953-54,  was  the  principal  owner  of  a  UHF  station  in 
Milwaukee.  He  had  a  CBS  affiliation,  which  by  its  terms  was  subject 
to  cancellation  on  six  months’  notice.  CBS  at  that  time  was  interested 
in  acquiring  a  UHF  station  in  Milwaukee,  but  because  it  regarded  plain¬ 
tiff s  asking  price  as  too  high,  it  negotiated  for  purchase  of  another  UHF 
station  (WOKY)  and,  upon  adoption  by  the  Commission  of  the  5-and-2 
rule,  exercised  its  option  to  acquire  WOKY  and  gave  plaintiff  notice  of 
cancellation.  Both  UHF  stations  eventually  went  off  the  air,  plaintiffs 
in  1955  and  WOKY  in  1959.  Plaintiff  in  1956  brought  suit  for  damages 
under  the  antitrust  laws.  The  district  court  granted  summary  judgment 
for  defendants  and  the  Court  of  Appeals  affirmed.  Plaintiff  had  not  been 
forced  to  sacrifice  his  station  by  any  acts  of  the  alleged  conspirators,  nor 
was  there  any  conspiracy,  nor  any  restraint  of  trade  or  commerce.  The 
contention  that  each  of  the  television  networks  has  a  “vertical”  monopoly 
because  a  particular  station  can  broadcast  only  one  program  at  a  time, 
and  only  one  program  at  a  time  can  be  heard  on  a  receiving  set,  is  with¬ 
out  merit.  CBS  had  not  monopolized  or  attempted  to  monopolize,  and 
even  if  it  had,  plaintiff  was  not  injured  as  a  result  thereof.  Circuit  Judge 
Washington  dissented  on  the  ground  that  genuine  issues  of  fact  were 
raised  on  which  plaintiff  had  a  right  to  a  trial.  Certiorari  has  been 
granted. 


Antitrust  Laws  —  Impeding  Grant  of  Appiication  (Broadcasters,  Inc. 
V.  Morristown  Broadcasting  Corp.,  185  F.  Supp.  641  (D.N.J.,  I960)). 

The  complaint  in  this  action  alleged  that  plaintiff  had  filed  an  ap¬ 
plication  for  a  construction  permit  for  a  new  AM  station,  that  defendants 
had  filed  a  mutually  exclusive  application,  and  that  processing  of  plain¬ 
tiffs  application  had  thereby  been  impeded  and  delayed.  It  was  also 
alleged,  “in  the  most  general  terms,”  that  defendants’  action  was  part  of 
an  unlawful  conspiracy  and  that  this  was  a  violation  of  the  antitrust  laws. 
The  court  dismissed  the  complaint.  Any  delay  resulting  from  adherence 
to  the  provisions  of  the  Communications  Act  and  the  Commission’s  rules 
of  procedure  cannot  be  an  unreasonable  restraint  of  trade  or  commerce. 
In  any  event,  plaintiffs  had  not  sustained  an  injury  to  “business  or  prop¬ 
erty.”  A  mere  applicant  does  not  have  a  business  or  property  interest. 
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Antitrust  Laws  —  Jurisdiction  of  State  Courts  (Standard  Radio  & 
Television  Co.  v.  Chronicle  Publishing  Co.,  6  Cal.  Rptr.  246  (Cal. 
App.,  I960)). 

Plaintiff,  licensee  of  a  television  station  in  San  Jose,  California, 
brought  suit  against  the  licensee  of  two  San  Francisco  television  stations 
(KRON-TV  and  KPIX-TV)  and  certain  motion  picture  film  producers 
and  distributors,  pursuant  to  the  California  antitrust  act  (Cartwright  Act), 
alleging  that  KRON-TV  and  KPIX-TV  had  insisted  on  an  “exclusivity 
clause”  in  their  contracts  with  the  film  distributors  under  which  films 
would  not  be  sold  to  other  stations  within  a  60-mile  radius  of  the  San 
Francisco  stations’  transmitter  sites,  thereby  depriving  plaintiff  of  the 
opportunity  to  purchase  (license)  films  from  defendants.  It  was  also 
alleged  that  KRON  and  I^IX  did  not  furnish  city-grade  service  to  the 
principal  part  of  plaintiff s  service  area.  The  court  held  that  the  issues  in 
the  case  were  entirely  federal  in  nature  and  not  within  the  jurisdiction  of 
of  a  state  court.  Whether  or  not  plaintiff  was  required  first  to  resort  to 
the  F.C.C.  was  not  decided. 

Antitrust  Laws  —  Television  Film  Distribution  Contracts  (United 
States  V.  Columbia  Pictures  Corp.,  20  RR  2045  (S.D.N.Y.,  1960); 
United  States  v.  Loew's  Inc.,  20  RR  2131  (S.D.N.Y.,  I960)). 

Apphcation  of  the  federal  antitrust  laws  in  the  field  of  television 
film  distribution  contracts  has  been  spelled  out  in  two  lengthy  opinions 
in  civil  actions  brought  by  the  United  States.  The  Columbia  case  involved 
agreements  between  Columbia,  its  wholly-owned  subsidiary  Screen 
Gems,  and  Universal  Pictures  Co.,  under  which  Screen  Ciems  was  granted 
a  14-year  exclusive  license  to  distribute  pre-1948  Universal  films  for  tele¬ 
vision  exhibition  and  Columbia  guaranteed  performance  of  Screen  Gems’ 
obhgations  and  that  Screen  (Jems  would  continue  to  be  the  exclusive 
Ucensee  for  television  use  of  Columbia’s  pre-1948  films.  Screen  (Jems 
was  to  receive  a  percentage  of  the  total  income  and  guaranteed  Universal 
an  annual  minimum  of  $20,000,000  during  the  first  seven  years.  Judge 
Herlands  held  that  the  contract  did  not  violate  Section  1  of  the  Sherman 
Act  as  a  price-fixing  agreement.  The  purpose  of  the  arrangement  was  not 
to  fix  prices,  and  it  did  not  do  so.  A  provision  that  Universal  films  would 
receive  treatment  as  favorable  as  that  given  Columbia’s,  and  would  not 
be  sub-licensed  for  less  than  minimum  rates  without  Universal’s  consent, 
did  not  have  the  effect  of  fixing  prices  or  lessening  competition,  and  there 
was  no  lessening  of  competition  in  view  of  the  competitive  situation  in  the 
television  market.  The  antitrust  “per  se”  rule  was  held  not  to  apply.  'The 
agreement  was  also  held  not  to  violate  Section  7  of  the  Clayton  Act, 
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which  proscribes  an  acquisition  of  “assets,”  the  effect  of  which  may  be 
to  lessen  competition  in  any  line  of  commerce  in  any  section  of  the 
country.  There  was  in  fact  an  acquisition  of  “assets,”  even  though  the 
producer  retained  many  valuable  rights  in  the  films.  However,  competi¬ 
tion  in  a  “line  of  commerce”  was  not  lessened.  The  appropriate  “line  of 
commerce”  is  not  feature  films,  but  all  television  programming  material. 
The  court  also  held,  although  this  was  not  necessary  to  its  decision,  that 
metropolitan  New  York  was  an  appropriate  “section  of  the  country”  in 
which  to  test  the  effect  of  the  acquisition. 

In  the  Loews  case  the  issue  was  “block  booking”  of  feature  films 
licensed  for  television  use.  The  court  (Judge  Dawson)  held  that  sale  or 
licensing  of  feature  films  to  television  stations  in  a  block,  whereby 
licensing  of  one  feature  film  is  conditioned  by  the  licensor  upon  the 
licensing  of  one  or  more  other  feature  films,  is  a  violation  of  the  antitrust 
laws;  the  licensor  may  offer  to  license  in  blocks  or  groups,  and  may  at¬ 
tempt  to  persuade  stations  to  take  films  on  that  basis,  but  it  may  not 
refuse  to  license  one  or  more  films  unless  the  station  will  take  other  films. 
The  court  held  that  it  could  not  require  the  defendants  to  renegotiate 
contracts  or  refund  payments  to  their  licensees. 

BoMbali  Leagues  —  Broadcasting  and  Telecasting  of  Games  (Ports¬ 
mouth  Baseball  Club  v.  Frick,  27B  F.  (2d)  395  (C.A.  2d,  I960)). 

Broadcasting  and  telecasting  of  Major  League  baseball  games  into 
Minor  League  territory  does  not  constitute  an  act  of  occupation  or  ap¬ 
propriation  of  such  Minor  League  territory  by  the  Major  League  terms 
within  the  meaning  of  the  contract  between  the  Leagues.  The  Major- 
Minor  League  rule  applies  only  to  physical  occupation  of  Minor  League 
territory.  The  court  cannot  rewrite  the  contract.  “No  doubt  radio  and 
television  have  had  an  adverse  effect  on  attendance  at  baseball  games, 
theaters,  and  concerts.  But  this  radical  change  in  the  manner  in  which 
the  public  chooses  to  be  entertained  cannot  create  contractual  rights  or 
obligations  not  within  the  fair  intendment  of  the  parties.  The  impact  of 
radio  and  television  has  posed  problems  of  policy  and  legality  not  con¬ 
templated  when  Major-Minor  League  Rule  1(a)  was  adopted.” 

Fair  Labor  Standards  Act  — Radio  Station  Employees  (Mitchell  v. 
Kickapoo  Prairie  Broadcasting  Co.,  Inc.,  1 82  F.  Supp.  578  (W.D.Mo., 
I960)). 

A  “News  Editor”  employed  by  a  radio  station,  who  is  actually  in 
charge  of  the  news  department  of  the  station  and  applies  his  special 
knowledge  or  talents  with  discretion  and  judgment,  is  exempt  from  the 
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applicability  of  the  Fair  Labor  Standards  Act  as  a  “professional  em¬ 
ployee.”  However,  a  radio  announcer,  even  though  his  principal  function 
is  announcing  news,  is  not  exempt. 

The  regulations  under  the  Fair  Labor  Standards  Act  authorize  pay¬ 
ment  of  a  “talent  fee”  for  services  which  fall  outside  of  the  regular  work¬ 
day  or  workweek  as  established  in  good  faith,  but  the  special  payment 
must  be  sufficient  to  include  statutory  straight  time  and  overtime  com¬ 
pensation  for  the  additional  time  involved.  Payment  of  a  $5  talent  fee 
for  reporting  football  and  basketball  games  involves  a  violation  of  the 
Act  if  the  talent  fee  does  not  cover  the  amoimt  otherwise  due. 


Labor  Relations  —  Bargaining  Unit  — Disc  Jockeys  (KPOi,  Inc.,  et  al., 
129  N.L.R.B.,  No.  81  (November  25,  I960)). 

The  principal  issue  in  this  case  was  the  unit  placement  of  “an¬ 
nouncer-technicians”  (disc  jockeys).  AFTRA  sought  a  unit  of  all  employees 
who  appear  before  the  microphone,  i.e.,  announcers  and  announcer- 
technicians.  IBEW,  intervening,  argued  that  the  appropriate  imit  con¬ 
sisted  of  announcer-technicians  and  technicians,  while  the  employer 
sought  a  unit  of  all  three  categories.  While  the  record  showed  that  disc 
jockeys  spend  a  good  deal  of  their  time  operating  turntables  and  tape 
recorders,  cueing  records,  reading  and  regulating  potentiometers  and 
making  log  entries,  the  Board  found  that  for  the  most  part  they  lack 
formal  technical  education  and  that  the  mechanical  tasks  they  are  re¬ 
quired  to  perform  do  not  demand  such  training,  but  are  incidental  to 
their  principal  function  of  announcing  and  require  manual  dexterity  and 
agility  rather  than  technical  know-how.  In  addition,  their  working  con¬ 
ditions  and  interests  are  different  from  those  of  the  engineers  and  more 
consonant  with  those  of  the  announcers.  The  bargaining  unit  was  there¬ 
fore  limited  to  employees  who  appear  regularly  or  frequently  before  the 
microphone. 


Labor  Relations  —  N.L.R.B.  Jurisdiction  over  CATV  Systems  (Warren 
Television  Corp.,  128  N.L.R.B.,  No.  1  (I960)). 

The  N.L.R.B.  will  not  assert  jurisdiction  over  a  small  local  CATV 
system,  not  otherwise  coming  within  its  jurisdictional  standards,  on  the 
ground  that  it  is  a  “communications  system”  over  which  the  Board  will 
assert  jurisdiction  if  a  $100,000  gross  volume  of  business  is  shown.  A 
CATV  system  is  not  a  communications  system  or  an  essential  part  there- 
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of.  The  service  is  a  mere  adjunct  to  the  ultimate  consumer’s  television 
receiving  set.  The  F.C.C.  has  also  held  that  it  has  no  jurisdiction  over 
CATV  systems,  and  while  this  is  not  dispositive,  it  shows  that  the  Com¬ 
mission  regarded  CATV  as  not  an  intervening  link  in  the  chain  of  com¬ 
munications  or  an  integrated  part  of  a  communications  system,  but 
merely  an  auxiliary  service.  Member  Jenkins  filed  a  lengthy  dissent, 
contending  that  CATV  is  a  part  of  the  communications  industry. 

Political  Broadcasts  —  Primary  Jurisdiction  of  F.C.C.  (Franklin  v. 
Broadcast  Station  WGBH-TV,  20  RR  2117  (D.Mass.,  I960)). 

A  “sticker”  (write-in)  candidate  for  Congress  in  the  1960  election 
brought  suit  against  a  television  station,  a  few  days  before  the  election, 
alleging  that  the  station  had  given  free  time  to  the  regular  Republican 
and  Democratic  candidates  for  the  office  but  had  refused  to  give  plaintiff 
equal  time  on  the  ground  that  the  other  candidates  had  appeared  on  a 
“bona  fide  news  interview”  program  exempt  from  Section  315  as  amended 
in  1959.  The  court  dismissed  the  complaint  without  opinion,  on  the 
ground  (as  stated  in  its  final  judgment)  that  the  court  was  without  juris¬ 
diction  in  that  primary  jurisdiction  was  vested  in  the  F.C.C.  and  plaintiff 
had  not  exhausted  his  remedies  before  the  Commission. 

Practice  and  Procedure  —  Judicial  Review  —  Denial  of  Intervention 
(Interstate  Broadcasting  Co.,  Inc.  v.  United  States,  20  RR  2121 
(U.  S.  App.  D.C.,  I960)). 

Where  intervention  is  a  matter  of  right,  an  order  of  the  F.C.C. 
denying  intervention  is  immediately  appealable  under  the  Hobbs  Act, 
5  U.S.C.  §  1032.  Appeal  is  not  premature,  even  though  the  petitioner  for 
intervention  may  not  be  injured  by  the  ultimate  outcome  of  the  case.^ 
The  fimction  of  intervention  is  not  to  protect  private  rights  but  to  permit 
the  intervenor  to  urge  the  public  interest.  It  is  true  that  the  petitioner 
might  be  able  to  appeal  from  the  final  decision,  and  to  urge  at  that  time 
that  its  petition  for  intervention  should  have  been  granted;  but  to  defer 
review  until  that  stage  would  defeat  the  purpose  of  Congress  in  enacting 
the  intervention  provisions  of  the  Act,  since  a  reversal  at  that  time  might 
require  duplication  of  the  entire  administrative  proceeding.  Too,  the 
petitioner  might  not  be  aggrieved  by  the  final  decision,  in  which  case 
he  could  not  urge  that  his  intervention  should  have  allowed:  the  result 
of  this  would  be  that  the  Commission  would  be  deprived  of  the  benefits 
of  his  participation  in  the  case. 

1  Petitioner  alleged  that  two  of  the  eight  proposed  operations  involved  in  the 
proceeding  would  cause  interference  to  it. 
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Practice  and  Procedure  —  Venue  —  Action  against  Broadcasting  Com¬ 
pany  (Seegars  v.  WIS-TV  (Broadcasting  Company  of  the  South),  114 
S.E.  (2d)  502  (S.C.,  I960)). 

The  issue  in  this  action  for  defamation  was  whether  venue  could  be 
laid  in  a  particular  county,  i.e.,  whether  WIS-TV  was  transacting  business 
in  that  county.  The  only  showing  was  that  some  businesses  in  that 
coimty  advertised  over  the  station.  It  did  not  appear  whether,  or  how, 
WIS-TV  solicited  the  business.  The  court  said  that  “We  do  not  think 
such  occasional  or  isolated  acts  would  constitute  transacting  business  . .  .” 


Property  Rights  —  Television  Programs  (CBS,  Inc.  v.  Circle  Bar  &  Grill, 
Inc.,  20  RR  2128  (N.J.  Super.  Ct.,  I960)). 

In  a  case  reminiscent  of  the  “Joe  Louis”  litigation  of  the  early  days 
of  television,^  a  New  Jersey  state  court  has  entered  a  consent  decree  in 
favor  of  CBS  and  the  New  York  Giants  football  team,  enjoining  the 
owners  of  a  bar  and  grill  from  “picking  up”  telecasts  of  football  games 
not  being  shown  on  local  television  stations  because  of  the  “Home  Terri¬ 
tory”  rule  of  the  National  Football  League  and  charging  admission  to 
view  the  games.  The  court  held  that  the  origination  and  transmission  by 
CBS  and  the  Giants  of  the  television  programs  of  football  games  “(made 
possible  by  the  expenditures  of  plaintiffs’  money,  effort  and  skill)”  created 
property  rights  in  the  plaintiffs  and  that  defendants  had  unlawfully  ap¬ 
propriated  plaintiffs’  property  rights  and  engaged  in  unfair  competition 
with  them. 


Property  Rights  —  Television  Signals  (Z  Bar  Net,  Inc.  v.  Helena  Tele¬ 
vision,  Inc.,  20  RR  2010  (Montana  Dist.  Ct.,  I960)). 

This  action  was  brought  by  the  licensee  of  KXLF-TV,  Butte,  a  sta¬ 
tion  under  common  ownership  with  a  satellite  television  station  in  Helena 
which  rebroadcast  all  of  KXLF-TV’s  programs.  Another  station,  KFBB- 
TV  in  Great  Falls,  rebroadcast  some  of  KXLF-TV’s  programs  with  con¬ 
sent  of  the  licensee.  KFBB-TV  served  the  city  of  Helena.  Defendant 
was  operator  of  a  community  antenna  television  system  in  Helena  which 
transmitted  signals  broadcast  by  KFBB-TV,  among  others.  Plaintiffs  ap¬ 
parently  sought  to  enjoin  this  or  recover  damages.  The  court,  in  its 
conclusions  of  law,  held  that  plaintiffs  had  no  property  interest,  by  copy- 

2  See  9  F.C.Bar  J.  97  (1948).  See  also  Cooper,  The  Limited  Application  of 
Property  Concepts  in  the  Law  of  Television,  10  F.C.Bar  J.  132  (1949). 
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right  or  otherwise,  in  the  programs  broadcast  by  KXLF-TV,  or  in  any 
signals  or  programs  received  on  defendant’s  CATV  system;  that  by  broad¬ 
casting  programs  on  KXLF-TV,  and  by  consenting  to  their  rebroadcast 
by  KFBB-TV,  plaintiffs  had  intentionally  made  them  public  within  the 
meaning  of  a  Montana  statute;  and  that  defendant’s  activities  did  not 
constitute  an  infringement  upon,  or  violation  of,  any  rights  or  privileges 
of  plaintiffs. 


Radio  Operators  —  Denial  of  License  for  Refusal  to  Answer  Ques¬ 
tions  as  to  Subversive  Affiliations  (Borrow  v.  F.C.C./  20  RR  2013; 
Cronan  v.  F.C.C.,  20  RR  2119  (U.S.  App.  D.C.,  I960)). 

Borrow,  a  radio  operator,  refused  to  answer  questions  as  to  affiliation 
with  Communist  or  subversive  organizations  and  was  denied  a  renewal 
of  license.  The  court  upheld  this.  The  Commission  has  power,  under 
the  statute,  to  prescribe  qualifications  of  station  operators  and  to  issue 
licenses  only  to  those  whom  it  finds  qualified.  'The  Commission’s  Rules 
require  an  applicant  for  an  operator’s  license  to  show  that  he  is  qualified 
with  respect  to  “character,”  and  this  “obviously  includes  reliability  in 
the  situations  in  which  such  an  operator  must  operate.”  Questions  as  to 
Communist  or  subversive  affiliations  are  highly  relevant  to  the  qualifica¬ 
tions  of  a  radio  operator.  Membership  in  the  Communist  Party  is  not  a 
mere  matter  of  political  affiliation.  Circuit  Judge  Washington,  dissenting, 
did  not  feel  that  Congress  had  given  the  Commission  the  power  to  in¬ 
quire  into  these  matters.  Certiorari  was  denied. 

In  Cronan  the  court,  by  a  different  panel  (only  Judge  Wilbur  K. 
Miller  sat  in  both  cases)  followed  the  Borrow  holding  in  an  identical  case. 
'The  contention  that  the  Commission’s  rules  did  not  specifically  provide 
that  information  as  to  subversive  associations  might  be  called  for,  was  re¬ 
jected.  The  rules  state  that  further  information  on  “qualifications”  may 
be  requested.  “Moreover,  the  Commission  is  not  required  to  state  by  rule 
all  the  elements  of  character  fitness  with  respect  to  which  it  may  desire 
to  make  inquiry.” 


Torts  —  Rights  of  Contestants  on  "Rigged"  Quiz  Shows  (Goldberg  v. 
CBS,  Inc.,  20  RR  2020  (N.Y.  Sup.  Ct.,  I960)). 

Whether  a  contestant  on  a  “fixed”  quiz  show  can  recover  damages 
was  the  subject  of  an  interesting  law  review  article,  mentioned  elsewhere 
in  this  issue.*  The  present  decision  establishes  only  that  a  complaint  in 

*  See  p.  146,  supra. 
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an  action  by  such  a  plaintiff  against  a  network  and  others  stated  a  cause 
of  action.  The  complaint  alleged  that  plaintiff  had  appeared  on  the 
“$64,000  Question”  program,  that  the  program  was  “rigged,”  and  that  the 
subsequent  disclosure  of  this  fact  resulted  in  defamation  of  plaintiff. 
Plaintiff  also  relied  on  theories  of  invasion  of  privacy  and  prima  facie 
tort.  The  court,  while  holding  that  the  complaint  was  not  properly 
pleaded  under  New  York  law,  nevertheless  declared  that  under  the  facts 
as  set  forth,  “lawfulness  has  been  debauched,  maintenance  of  the  action 
should  be  permitted,  and  seemingly  plaintiff  can  state  sufficiently  one 
or  more  causes  of  action.” 


Notes 

Final  Raport  of  Subcommittee  on  Legislative  Oversight 

Although  it  had  a  rather  stormy  history,  the  House  Special  Subcom¬ 
mittee  on  Legislative  Oversight  expired,  not  with  a  bang  but  a  whimper. 
Its  final  report  (House  Report  No.  2238,  86th  Cong.,  2d  Sess.)  adds  little 
to  its  previous  recommendations.^  The  report  is  an  86-page  document, 
but  exactly  half  of  its  pages  consist  of  appendixes  which  list  hearings  held 
and  witnesses  heard,  compile  previous  recommendations  and  list  publi¬ 
cations  of  the  subcommittee.  In  the  report  proper,  the  subcommittee 
reviews  its  activities  during  the  86th  Congress.  The  only  agencies  to  be 
discussed  at  any  length  are  the  F.C.C.  and  the  F.P.C.  With  respect  to 
the  Communications  Commission,  the  subcommittee  recommends  further 
study  by  the  parent  Committee  on  Interstate  and  Foreign  Commerce  of 
the  question  of  license  renewals  of  broadcast  stations  and  the  extent  to 
which  the  Commission  should  inquire  into  the  station’s  programming. 
“Realistically,  it  would  seem  that  the  Commission  must  examine  the  ex¬ 
tent  to  which  a  particular  station’s  time  is  monopolized  by  network  pro¬ 
grams  and  the  nature  of  such  network  programs  must  also  be  examined.” 
It  is  suggested  that  Congress  should  consider  providing  “appropriate 

1  See  H.Rept.  2711,  85th  Cong.,  2d  Sess.,  reviewed  in  17  F.C.Bar  J.  58.  See 
also  H.Rept.  1258,  86th  Cong.,  2d  Sess. 

The  present  report  (No.  2238)  is  based  on  a  Staff  Report,  a  separately  printed 
260-page  document  (G.P.O.  No.  62293,  December,  1960). 
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guidelines  to  the  Commission  in  the  exercise  of  its  authority  to  grant 
license  renewals.”  The  subcommittee  renews  its  earlier  recommendations 
for  legislation  to  prevent  trafficking  in  licenses.  The  question  of  mergers 
and  payoffs  is  also  discussed,  although  this  has  been  dealt  with  in  the 
Communications  Act  Amendments,  1960.  Hearings  on  proposals  to  sub¬ 
ject  networks  to  Commission  licensing  and  regulation  are  strongly  urged. 
“Only  in  that  way  can  a  statute  designed  years  ago  for  the  infant  radio 
industry  be  made  to  reconcile  the  present-day  realities  of  the  television 
industry  with  its  legal  obligation  to  serve  the  public  interest.”  The  sub¬ 
committee  also  recommends  further  action  on  the  subject  of  ethical 
standards  of  conduct.  Legislation  to  cut  down  the  amount  of  control 
exercised  by  the  Budget  Bureau  over  agency  legislative  proposals  and 
budget  requests  is  also  called  for.  Finally,  the  subcommittee  recommends 
establishment  of  a  regular  subcommittee  (not  a  new  committee)  on  regu¬ 
latory  and  administrative  commissions,  with  a  small  membership  and  a 
permanent  staff,  which  would  study  agency  operations  on  a  continuing 
basis. 


Space  Telecommunications 

Two  basic  documents  in  the  study  of  regulatory  aspects  of  space 
telecommunications  have  been  printed  by  the  Senate  Committee  on 
Aeronautical  and  Space  Sciences.  The  first,  “Radio  Frequency  Control 
in  Space  Telecommunications,”  was  prepared  by  Dr.  Edward  Wenk,  Jr., 
Senior  Specialist  in  Science  and  Technology,  Legislative  Reference 
Service  of  the  Library  of  Congress  and  is  dated  March  19,  1960.  The 
report  itself,  including  some  illustrations  and  charts,  is  99  pages  long,  and 
various  appendices  take  up  another  132  pages.  Obviously  the  report 
cannot  be  adequately  summarized  here.  It  goes  into  the  technical  con¬ 
siderations  involved,  international  and  domestic  frequency  allocation 
actions,  spectrum  demands  for  space  communication  and  radio  astronomy, 
etc.  A  dozen  topics  for  further  study  are  suggested,  including  the  follow¬ 
ing  questions: 

1.  What  immediate  plans  are  being  developed  by  the  Federal 
Communications  Commission  (F.C.C.)  and  the  Interdepartment  Radio 
Communications  Commission  (I  RAC)  with  regard  to  space  telecommuni¬ 
cations?  What  provisions  are  being  made  for  wide-band  service  for  active 
communications  satellites  and  for  other  peaceful  uses  of  outer  space 
which  foster  international  cooperation?  From  what  part  of  the  radio 
spectrum  will  these  bands  be  extracted,  and  is  the  schedule  of  availability 
of  such  bands  proceeding  without  delay  in  the  satellite  program  itself? 
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2.  What  long-term  plans  are  being  developed  by  F.C.C.  and  IRAC 
with  regard  to  future  space  telecommunications?  To  what  extent  is  a 
program  of  spectrum  management  being  introduced  that,  through  assign¬ 
ment  review,  may  open  up  new  channels  for  space  telecommimications 
with  the  least  disruption  to  other  services?  What  are  the  implications  for 
the  Government  to  set  aside  certain  parts  of  the  spectrum  for  future  use 
just  as  it  formulates  policies  of  conservation  for  other  natural  resources? 

12.  What  are  the  long  range  plans  of  F.C.C./IRAC  for  radio  spec¬ 
trum  conservation,  particularly' in  regard  to  criteria  for  establishing  eligi¬ 
bility  of  spectrum  users,  to  monitoring  of  spectrum  to  determine  occu¬ 
pancy,  and  to  means  for  taking  prompt  advantage  of  scientific  research 
for  improved  utilization  of  the  spectrum?  To  what  degree  can  automatic 
data  processing  machines  and  techniques  of  “Operations  Analysis”  con¬ 
tribute  to  the  solution  of  an  engineered  spectrum  involving  optimum 
communication  service  with  minimum  interference?  Can  such  procedures 
assist  in  providing  for  future  needs  such  as  are  now  emerging  in  the  less 
technologically  developed  parts  of  the  world? 

The  second  document  is  a  staff  report,  “Policy  Planning  for  Space 
Telecommimications,”  dated  December  4,  1960.  This  report  (126  pages, 
plus  some  75  pages  of  appendices)  is  based  on  the  Wenk  report,  on 
answers  to  inquiries  to  various  Government  agencies,  and  on  further 
study.  Its  emphasis  is  on  the  international  aspects  of  frequency  allocation 
for  space  communications.  The  staff  calls  for  examination  of  the  implica¬ 
tions  of  the  F.C.C.’s  decision  on  availability  of  frequencies  for  space  com¬ 
munications  (Docket  No.  11866),  for  positive  United  States  action  in  the 
international  field,  and  for  “the  most  careful  and  comprehensive  study” 
by  the  Executive  Branch  as  to  elements  of  public  policy  concerned  with 
communications,  space,  and  otherwise. 

An  account  of  the  efforts  of  the  International  Astronautical  Federa¬ 
tion  to  obtain  international  action  on  allocation  of  frequencies  for  space 
communications  will  be  found  in  an  article  by  Andrew  G.  Haley,  Presi¬ 
dent  of  the  lAF,  and  a  member  of  the  Federal  Communications  Bar  Asso¬ 
ciation,  in  the  “Second  Colloquium  on  the  Law  of  Outer  Space,”  a  volume 
recording  the  proceedings  of  the  Colloquium  held  in  London  in  Septem¬ 
ber,  1959.2  The  volume  contains  some  24  articles  or  addresses  on  various 
aspects  of  space  law,  prepared  by  authorities  from  the  United  States, 
Canada,  Brazil,  Portugal,  the  Netherlands,  Germany,  India,  Poland, 
France,  and  Yugoslavia. 

2  Published  by  Springer-Verlag,  Vienna,  1960.  Pp.  176.  For  Mr.  Haley’s 
article,  see  pp.  44-58. 
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BAR  ASSOCIATION  SECTION 
Report  of  the  President  for  the  Year  1960 

This  Association  has  had  a  very  active  year  and  has  had  the  oppor¬ 
tunity  to  participate  in  changes  and  modifications  of  the  regulatory  laws 
and  procedures  which  control  our  practice.  The  President  is  deeply 
appreciative  of  the  cooperation  which  he  has  received  from  all  of  the 
officers,  the  members  of  the  Executive  Committee,  the  Committee  chair¬ 
men,  and  other  members  of  the  Association  when  they  were  called  on 
to  participate. 

The  most  significant  activity  of  the  Association  during  the  year  was 
the  creation  of,  and  submission  of  reports  by,  the  four  Ad  Hoc  Com¬ 
mittees,  making  recommendations  as  to  methods  of  improvement  in  the 
processing  of  broadcast  applications  at  the  Commission.  All  of  these 
reports  were  submitted  during  the  year  and  copies  were  distributed  to 
all  members  of  the  Association.  The  Executive  Committee  has  reviewed 
these  recommendations,  and  has  taken  a  position  with  respect  to  them, 
which  should  be  implemented  by  further  steps.  This  implementation  will 
now  come  under  the  responsibility  of  the  new  President.  Committees 
on  the  Hill,  the  Budget  Bureau,  and  governmental  agencies,  other  than 
the  Federal  Communications  Commission,  have  all  been  interested  in 
obtaining  copies  of  these  reports.  These  Committees  and  their  activities 
may  well  provide  the  blueprints  for  the  functioning  of  the  President’s 
“Conference  on  Administrative  Procedures.” 

The  President  has  endeavored  to  identify  the  Association  more 
closely  in  relation  to  the  American  Bar  Association,  not  only  through  the 
normal  activity  of  its  delegate,  but  through  the  President’s  participation 
in  the  National  Conference  of  Bar  Presidents  and  the  submission  of  an 
entry  for  the  American  Bar  Association’s  “Award  of  Merit”  contest.  In 
addition,  this  Association  went  all  out  to  help  entertain  the  visiting  mem¬ 
bers  of  the  Bar  from  Great  Britain  who  were  in  attendance  at  the  Annual 
Meeting  of  the  American  Bar  Association  in  August  of  1960.  A  very 
unusual  entertainment  affair  was  held  at  the  Army-Navy  Country  Club. 
Also,  the  President  appointed  a  special  committee  dealing  with  World 
Peace  through  Law,  through  which  the  services  of  this  Association  were 
offered  to  cooperate  with  the  American  Bar  Association  Committee  on 
this  subject  matter.  Mr.  Marks  will  have  a  special  report  on  the  activities 
of  this  Committee. 
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The  Annual  Outing  was  held  in  October,  was  well  attended,  was 
financially  successful,  and  did  not  produce  any  unusual  casualties. 

Through  the  cooperation  of  Capital  Radio  Engineering  Institute, 
and  by  the  financial  backing  of  eight  member  firms  of  the  Association,  a 
course  of  instruction  was  started  which,  in  general,  deals  with  what  the 
commimication  lawyers  should  know  about  engineering.  Over  90  enroll¬ 
ments  were  made  and  the  course  is  still  continuing,  having  an  additional 
two  or  three  months  to  run.  Comments,  so  far,  have  been  highly  favor¬ 
able.  The  Commission  itself  paid  the  tuition  for  26  of  its  attorneys  to 
attend  the  course.  Several  members  of  the  AFCCE  are  participating  as 
lecturers  in  the  sessions. 

In  the  field  of  legislation  the  Association  has  been  unusually  active 
by  reason  of  the  extreme  amoimt  of  activity  on  the  Hill.  A  more  detailed 
report  concerning  this  activity  is  being  made  by  Warren  Baker,  Chair¬ 
man  of  the  Legislative  Committee. 

The  Association  filed  comments  in  March  of  1960  with  the  Commis¬ 
sion  concerning  its  interpretation  of  Section  317  and  also  filed  comments 
with  the  Federal  Aviation  Agency  concerning  its  proposed  rules  govern¬ 
ing  clearances  for  direction  of  antenna  structures.  More  information  con¬ 
cerning  this  problem  will  be  presented  by  Mr.  Booth  as  Chairman  of 
the  mis-named  “Tall  Towers”  Committee. 

The  Committee  reports,  as  well  as  other  reports,  to  be  submitted 
to  you  later  today  will  describe  additional  activities  of  the  Association 
during  the  past  year.  There  is  no  need  for  me  to  anticipate  or  to  dupli¬ 
cate  them. 

It  has  been  a  very  interesting  year  for  me  as  your  President  and  I 
am  deeply  honored  to  have  had  the  opportunity  of  being  identified  with 
this  Association. 

Frank  U.  Fletcher 
President,  1960 
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Committee  Reports 

Report  of  the  Committee  on  Cooperation  With  Hearing  Examiners 

The  Committee  met  in  May  of  1960  to  discuss  the  areas  in  which  it 
could  operate  with  effectiveness  in  promoting  increased  cooperation 
between  the  Bar  and  the  hearing  examiners. 

Prior  to  the  May  meeting  of  the  Committee,  the  Chairman  held  a 
series  of  conferences  with  the  Chief  Hearing  Examiner  to  review  current 
problems  and  to  ascertain  what  the  examiners  might  suggest  as  areas  in 
which  the  Bar  Association,  acting  through  this  Committee,  might  be  of 
assistance  to  the  examiners. 

The  Committee  learned  that  many  of  the  hearing  examiners  were 
still  located  in  offices  at  9th  Street  and  Mount  Vernon  Place  which  was 
inconvenient  for  both  the  examiners  and  the  members  of  the  Bar  and 
also  caused  great  inefficiency  in  hearings  held  by  these  remotely  situated 
examiners  and  that  there  was  no  apparent  effort  under  way  to  correct 
this  situation.  Through  this  Committee  and  representatives  of  the  Bar 
Association  the  Commission  was  urged  to  correct  this  situation.  We  are 
pleased  to  report  that  most  of  these  examiners  have  been  moved  back 
to  the  main  Commission  offices.  However,  the  Committee  is  advised 
that  there  are  two  hearing  examiners  still  located  on  Mount  Vernon  Place 
and  we  urge  the  succeeding  committee  and  the  Bar  Association  to  con¬ 
tinue  these  efforts  to  have  all  of  the  examiners  located  together  in  the  main 
Commission  offices  where  the  library  and  docket  and  license  section 
records  are  accessible. 

In  September  the  bill  amending  the  Communications  Act  was  signed 
by  the  President  and  many  of  the  changes  in  the  law  became  immediately 
effective,  including  Section  311(c)  which  imposes  the  requirement  on  the 
Commission  that  where  a  dismissing  applicant  is  to  receive  a  payment, 
the  Commission  may  determine  the  dismissal  to  be  in  the  public  interest 
only  if  the  amount  or  value  of  such  payment  is  not  in  excess  of  the 
aggregate  amount  legitimately  and  prudently  expended  by  the  apphcant 
in  connection  with  his  application. 

This  Committee,  at  the  direction  of  the  President  of  the  Federal 
Communications  Bar  Association,  has  interested  itself  in  two  separate 
cases  involving  the  application  of  the  new  Section  311(c)  of  the  Com¬ 
munications  Act  because  in  these  two  cases  it  appeared  that  certain 
requirements  imposed  by  the  hearing  examiners  might  establish  danger¬ 
ous  precedents  in  future  cases.  In  these  two  cases  the  Committee  has 
taken  the  position  that  lawyers’  fees  included  in  a  dismissing  applicant’s 
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expenses  should  not  be  singled  out  as  items  requiring  special  authenti¬ 
cation  by  way  of  affidavits  from  the  lawyers  to  whom  the  fees  were 
actually  paid  proving  the  legitimacy  and  propriety  of  fees  charged  and 
paid.  The  Committee  has  taken  the  position  that  the  Commission  in 
determining  whether  or  not  the  legal  expenses  of  a  dismissing  party  are 
legitimate  and  prudent  should  not  require  any  more  detailed  showing 
concerning  legal  fees  than  it  does  concerning  other  expenses  incurred 
and  covered  by  a  payment  to  a  dismissing  applicant.  Otherwise,  by  im- 
phcation,  the  members  of  the  Bar  Association  might  be  placed  in  an 
unfavorable  and  suspicious  light  without  justification. 

The  Committee  is  happy  to  report  that  through  its  intercession  in 
both  of  these  cases  we  have  been  able  to  bring  about  a  satisfactory  result. 

At  the  time  this  report  is  being  prepared  it  is  our  information  that 
the  Commission  is  about  to  publish  rules  and  regulations  implementing 
the  new  amendments  to  the  Communications  Act.  It  may  be  that  these 
new  rules  will  eliminate  some  of  the  problems  which  have  arisen  recently 
insofar  as  the  new  Section  311(c)  of  the  Act  is  concerned.  If  not,  this 
Committee  believes  that  the  succeeding  Committee  on  Cooperation  With 
Hearing  Examiners  and  the  Federal  Communications  Bar  Association 
itself  must  remain  vigilant  during  the  coming  months  so  that  the  mem¬ 
bers  of  our  Bar  Association  will  be  protected  from  hasty  and  unwar¬ 
ranted  demands  imposed  by  hearing  examiners  in  this  area. 

It  has  been  a  pleasure  to  serve  the  Bar  Association  as  Chairman  of 
this  Committee  during  the  past  year  and  I  wish  to  take  this  opportunity 
to  thank  the  various  members  of  my  Committee  for  their  assistance  and 
cooperation  during  the  past  year. 

Thomas  W.  Wilson,  Chairman 

Report  of  tho  Committee  on  Legislation 

The  Committee  on  Legislation  had  an  active  year.  Much  of  the 
effort  went  toward  completing  the  work  which  had  been  so  efficiently 
begun  in  the  first  year  of  the  86th  Congress  under  the  Chairmanship  of 
Percy  H.  Russell,  Jr.  Initially,  the  Committee  surveyed  all  of  the  pend¬ 
ing  legislation  to  determine  which  bills  were  of  interest  to  the  Federal 
Communications  Bar  Association,  their  status  and  the  action  which 
should  be  recommended.  Out  of  some  75  bills  and  resolutions,  only  a 
handful  appeared  to  be  those  on  which  the  Communications  Bar  Associa¬ 
tion  ought  to  take  action. 

On  March  15, 1960,  pursuant  to  authorization  of  the  Executive  Com¬ 
mittee,  the  Chairman  of  the  Legislative  Committee  appeared  before  the 
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House  Interstate  and  Foreign  Commerce  Committee  and  testified  with 
respect  to  H.R.  4800  and  H.R.  6774.  These  bills  dealt  with  the  problems' 
of  ex  parte  presentations,  standards  of  conduct,  and  conflicts  of  interest 
in  proceedings  before  independent  regulatory  agencies.  In  accordance 
with  the  report  of  last  year’s  Legislative  Committee,  approved  by  the 
Executive  Committee,  on  behalf  of  the  FCBA,  the  Committee  supported 
the  provisions  of  H.R.  6774,  a  bill  proposed  by  the  American  Bar  Associa¬ 
tion,  in  lieu  of  the  more  generalized  and  ambiguous  bill,  H.R.  4800. 

On  April  13,  1960,  the  Chairman  of  the  Legislative  Committee  ap¬ 
peared  before  the  Communications  and  Power  Subcommittee  of  the 
House  Interstate  and  Foreign  Commerce  Committee  and  testified  with 
respect  to  seven  bills:  H.R.  11341,  10241,  10242,  11397,  11398,  and  7017, 
as  well  as  a  bill  passed  by  the  Senate,  S.  1898.  These  bills  collectively 
proposed  to  amend  the  Communications  Act  so  as  to  (a)  substitute  a 
pre-grant  procedure  for  the  post-grant  protest;  (b)  require  public  hear¬ 
ings  on  all  applications  for  broadcast  licenses  in  the  area  to  be  served; 
(c)  regulate  “pay-offs”  and  “swap-offs”  between  applicants  for  broadcast 
licenses;  (d)  grant  authority  to  the  Federal  Communications  Commission 
to  suspend  licenses  as  well  as  revoke  them;  (e)  redefine  the  circumstances 
in  which  announcements  that  matters  broadcast  were  paid  for  must  be 
made;  (f)  prohibit  certain  deceptive  practices  in  the  case  of  quiz  pro¬ 
grams;  and  (g)  prohibit  commercial  bribery. 

S.  1898  had  been  passed  in  the  first  session  of  the  86th  Congress  by 
the  Senate  in  a  form  approved  by  the  Committee  on  Practice  and  Pro^ 
cedure  and  was,  therefore,  supported  before  the  House  Committee.  The 
redefining  of  the  obligations  under  Section  317  was  also  supported.  How¬ 
ever,  opposition  was  voiced  with  respect  to  compulsory  field  hearings  on 
all  applications,  and  what  amounted  to  a  prohibition  of  pay-offs,  mergers, 
and  swap-offs.  At  the  request  of  Chairman  Harris,  the  Chairman  of  the 
Legislative  Committee,  along  with  Mr.  Ernest  Jennes  of  the  Practice  and 
Procedures  Committee  and  a  representative  of  the  Federal  Communica¬ 
tions  Commission,  assisted  the  staff  of  the  Legislative  Counsel  of  the 
House  in  redrafting  various  provisions  of  S.  1898  from  a  procedural  stand¬ 
point.  'The  House  Committee  added  provisions  from  several  of  the  other 
bills  to  S.  1898,  and  reported  the  amended  bill  to  the  House.  Sub¬ 
sequently,  S.  1898,  as  amended,  was  adopted  by  the  House  and  sent  to 
the  Senate. 

Pursuant  to  authorization  of  the  Executive  Committee,  the  Chair¬ 
man  of  the  Legislation  Committee  appeared  before  the  Communications 
Subcommittee  of  the  Senate  Interstate  and  Foreign  Commerce  Com¬ 
mittee  on  August  10,  1960,  and  testified  with  respect  to  S.  1898,  as 
amended.  This  amended  bill  embodied  the  substance  of  the  original 
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S.  1898  and,  in  addition,  dealt  with  procedures  and  requirements  where 
conflicts  between  applicants  for  licenses  were  settled  by  mergers  or  dis¬ 
missals;  gave  the  Federal  Communications  Commission  power  to  suspend 
licenses  as  well  as  revoke  them,  and  power  to  impose  fines  and  penalties; 
clarified  Section  317;  and  adopted  provisions  preventing  commercial  brib¬ 
ery  as  well  as  certain  deceptive  practices  with  respect  to  quiz  programs. 

On  behalf  of  the  Federal  Communications  Bar  Association,  all  of 
the  provisions  in  S.  1898,  as  amended,  were  supported  other  than  those 
with  respect  to  suspension  of  licenses  and  with  respect  to  fines  and  penal¬ 
ties.  The  provisions  with  respect  to  suspension  were  eliminated  by  the 
Senate,  and  additional  procedural  safeguards  were  added  with  respect 
to  fines  and  penalties,  which  largely  eliminated  those  objections  voiced 
by  your  Committee.  S.  1898,  as  further  amended  by  the  Senate,  was 
passed  by  both  the  Senate  and  the  House  and  signed  by  the  President. 

In  addition  to  these  activities  with  respect  to  legislation  before  Con¬ 
gress,  William  A.  Roberts,  Donald  Paul  MacDonald,  Vincent  A.  Wasilew- 
ski,  Fred  H.  Walton,  Jr.,  and  Warren  E.  Baker,  members  of  the  Legisla¬ 
tive  Committee,  conducted  a  panel  discussion  at  a  Federal  Communica¬ 
tions  Bar  Association  luncheon,  discussing  generally  the  various  bills 
pending  before  Congress  relating  to  payola,  ex  parte  presentations,  ethical 
standards  for  dealing  with  regulatory  agencies,  and  conflict  of  interest. 
Information  obtained  from  the  membership  assisted  in  formulating  the 
positions  taken  on  legislation. 

Warren  E.  Baker,  Chairman 


Report  of  the  Broadcast  Subcommittee  of  the 
Practice  and  Procedure  Committee 

The  Broadcast  Subcommittee  of  the  Practice  and  Procedure  Com¬ 
mittee  held  six  meetings  during  the  year  1960.  One  meeting  was  a  joint 
meeting  with  the  Non-broadcast  Subcommittee. 

Three  projects  were  undertaken  during  the  year  by  the  Broadcast 
Subcommittee.  One  was  a  study  of  the  Ad  Hoc  Committee  Reports  2,  3,^ 
and  4.  After  consideration  of  the  three  Ad  Hoc  Reports,  the  committee 
concluded  that  it  was  impossible  to  agree  on  any  definite  proposals  based 
upon  the  recommendations  of  the  reports  and  recommends  to  the  Execu¬ 
tive  Committee  that  three  special  committees  be  set  up  to  study  these 
reports  and  to  determine  what  specific  recommendations  the  Bar  Associa¬ 
tion  should  make  to  the  Federal  Communications  Commission.  Copies 
of  comments  of  two  individual  members  are  attached.* 


•  ( Not  reprinted  —  Ed. ) 
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It  was  apparent  at  the  committee  meetings  that  there  is  substantial 
disagreement  among  the  practicing  attorneys  concerning  the  effect  and 
desirability  of  many  of  the  recommendations  contained  in  the  Ad  Hoc 
Reports.  For  this  additional  reason,  the  committee  felt  that  a  special 
study  must  be  made  of  each  report. 

The  second  project  was  a  study  of  the  deposition  and  subpoena  rules 
of  the  Federal  Communications  Commission.  Attached  hereto  is  the 
report  of  a  subcommittee  on  this  subject.  It  is  requested  that  this  report 
be  forwarded  to  the  Practice  and  Procedure  Committee  for  further  con¬ 
sideration  next  year. 

In  addition,  the  Broadcast  Subcommittee  met  to  consider  the  pro¬ 
posed  rule  making  on  air  hazards  of  the  Federal  Aviation  Agency  and 
assisted  in  preparing  comments  which  were  filed  on  behalf  of  the  Federal 
Communications  Bar  Association. 

In  addition  to  the  projects  listed  above,  the  subcommittee  also  con¬ 
sidered  the  problem  of  verifications  of  financial  statements  in  applica¬ 
tions  but  reached  no  final  conclusions  on  this  subject. 

Robert  L.  Heald,  Chairman 

Subcommittee  Report  on  Deposition  and  Subpoena  Ruies 

A  subcommittee  of  the  Practice  and  Procedure  Committee  has  given 
consideration  to  possible  revision  of  the  rules  pertaining  to  depositions 
(§§  1.121-1.129)  and  subpoenas  (§§  1.131-1.135).  The  subcommittee 
considered  certain  problems  relating  to  interpretation  of  these  rules. 

A.  A  party  filed  a  notice  of  taking  depositions  proposing  to  depose 
approximately  15  witnesses  in  a  distant  city.  The  Commission  had  ordered 
the  hearing  to  be  held  in  Washington  and  the  said  party  produced  two 
witnesses  in  Washington.  The  opposing  parties  objected  to  the  taking  of 
the  depositions  on  the  ground  that  the  effect  of  the  deposition  proceed¬ 
ing  would  be  to  change  the  venue  of  the  hearing  from  Washington  to 
the  distant  city,  thereby  subverting  the  requirement  that  the  hearing  be 
held  in  Washington  before  the  Examiner.  The  case  of  Georgia  School  of 
Technology,  9  F.C.C.  33  ( 1941),  was  cited  in  support  of  the  position  that 
a  party  may  not  avoid  the  requirement  that  a  hearing  be  held  in  Wash¬ 
ington  by  deposing  essential  witnesses  in  the  field.  The  party  filing  the 
notice  of  taking  depositions  contended,  among  other  things,  that  the  2 
Washington  witnesses  provide  testimony  far  more  important  than  the 
testimony  to  be  provided  by  the  15  witnesses  in  the  field,  and  that  con¬ 
sequently  there  was  no  change  in  venue. 

The  Examiner  dechned  to  suppress  the  notice  of  taking  depositions. 
His  ruling  rested,  at  least  in  part,  on  the  authority  of  Wo&er  C.  Alien, 
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17  RR  103  (decided  December  30,  1958),  wherein  the  Commission  em¬ 
phasized  that  §1.121  of  the  rules  ^rmits  the  taking  of  the  depositions  of 
any  witnesses  for  purposes  other  than  discovery  after  a  case  has  been 
designated  for  hearing.*  Aside  from  this,  it  would  also  appear  that  within 
the  factual  circumstances  presented  by  this  case,  the  argument  that  the 
deposition  proceeding  would  effect  a  change  in  venue  was  not  sound. 

The  subcommittee  has  not  attempted  to  set  forth  all  of  the  matters  per¬ 
taining  to  the  ruling. 

The  case  is  referred  to  here  because  it  indicates  the  possibility  that 
the  deposition  rules,  as  interpreted  by  the  Alien  case,  may  enable  a  party 
to  shift  the  hearing  from  the  place  of  designation  to  a  remote  city,  con¬ 
trary  to  the  intention  of  the  Commission.  Also,  the  rules  if  interpreted 
literally,  may  enable  a  party  to  take  the  testimony  of  important  witnesses 
whose  testimony  should,  in  the  interests  of  justice,  be  presented  before 
the  Examiner.  The  subcommittee  specifically  has  in  mind  the  possibility 
that  depositions  may  be  taken  of  witnesses  on  matters  bearing  on  good 
faith  or  credibility,  and  that  the  interests  of  justice  would  seem  to  require 
that  such  testimony  be  before  the  Examiner  so  that  he  can  observe  the 
demeanor  of  the  said  witnesses.  The  subcommittee,  therefore,  feels  that  j 

it  may  be  desirable  to  amend  the  deposition  rules  and  particularly  §1.123 
(b)  so  as  to  enable  the  Examiner  to  limit  the  taking  of  depositions  where 
the  effect  would  be  to  change  the  venue  of  the  hearing  or  where  he  feels  j 

that  testimony  bearing  on  credibility  should  be  presented  before  him. 

B.  A  party  filed  one  notice  of  taking  depositions  and  thereupon  took  I 

such  depositions.  Subsequently,  the  same  party  filed  another  notice  of 
taking  depositions.  The  opposing  party  contended  that  the  second  series  i 

of  depositions  should  not  be  allowed  because  of  the  expense  and  burden  j 

imposed  upon  him  in  having  to  travel  once  again  to  a  distant  area.  The 
argument  revolved  in  part  around  the  provisions  of  §1.123  which  lists  7  j 

types  of  orders  which  the  Commission  may  make  in  connection  with 
depositions  and  which  then  states  in  subsection  (b): 

“The  Commission  may  make  any  other  order  which  justice  requires 

to  protect  the  party  or  witness  from  annoyance,  embarrassment,  or 

oppression.” 

The  party  seeking  to  take  the  second  series  of  depositions  contended  that 
the  phrase,  “party  or  witness,”  was  intended  to  relate  only  to  the  persons 
to  be  deposed;  that  is,  “the  party”  referred  to  a  party  who  was  to  be  a  j 

witness  in  the  deposition  proceeding  and  the  word  “witness”  also  related  | 

to  witnesses  in  the  deposition  proceeding.  That  is,  it  was  argued  that  the 

*See  also  Joseph  M.  Ripley,  Inc.,  18  RR  217,  decided  the  same  day  as  the  Allen 

case. 
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only  person  who  can  claim  “annoyance,  embarrassment,  or  oppression” 
is  a  party  who  is  to  be  deposed  or  any  other  proposed  deposition  witness. 
The  Examiner  permitted  the  second  series  of  depositions.  The  subcom¬ 
mittee,  however,  has  not  indicated  all  of  the  arguments,  nor  all  of 
the  factual  circumstances  therein  present,  and  the  Examiner’s  ruling 
therein  appears  to  have  been  warranted  both  on  the  law  and  the  facts 
before  him. 

That  case,  it  is  believed,  illustrates  that  the  deposition  rules,  as 
interpreted  in  the  Alien  decision,  may  need  revision  so  as  to  enable  an 
Examiner  to  prevent  successive  trips  to  the  field  for  deposition  proceed¬ 
ings,  which  may  unduly  prolong  a  hearing.  Also,  possibly  a  rewording 
of  §  1.123(b)  would  be  desirable  to  make  clear  that  a  party  who  is  not  to 
be  a  witness  in  the  deposition  proceeding  may  nevertheless  claim  “annoy¬ 
ance,  embarrassment,  or  oppression.” 

C.  The  subcommittee  has  also  considered  the  possibility  of  abuse 
of  the  prohibition  that  depositions  may  not  be  taken  for  purposes  of 
discovery.  Such  an  abuse  may  arise  as  a  consequence  of  §1.129  (d),  which 
provides  as  follows: 

“(d)  Any  objection  made  at  the  time  of  the  examination  to  the 
qualifications  of  the  officer  taking  a  deposition,  or  to  the  manner  of 
taking  it,  or  to  the  evidence  presented,  or  to  the  conduct  of  any 
party,  and  any  other  objection  to  the  proceedings,  shall  be  noted 
by  the  officer  upon  the  deposition.  Evidence  objected  to  shall  be 
taken  subject  to  such  objection.” 

The  foregoing  quoted  provision  states  that  notwithstanding  objec¬ 
tions  to  questions  asked  of  witnesses  during  deposition  proceedings  the 
testimony  “shall  be  taken  subject  to  such  objection.”  Since  the  giving  of 
the  evidence  is  mandatory,  a  party  may  ask  questions  and  obtain  answers 
thereto  in  the  manner  of  a  fishing  expedition,  contrary  to  the  bar  against 
using  depositions  for  piuposes  of  discovery. 

D.  The  subcommittee  also  gave  consideration  to  the  matter  of  deposi¬ 
tions  of  hostile  witnesses.  To  depose  a  hostile  witness,  it  is  necessary  to 
file  a  notice  of  taking  depositions  and  to  secure  a  subpoena  signed  by 
the  Examiner  to  compel  such  hostile  witness  to  testify  at  the  deposition 
proceeding.  The  subcommittee  considered  the  question  of  whether  the 
Examiner  has  discretion  in  deciding  whether  or  not  to  sign  the  subpoena 
for  a  hostile  witness.  Section  1.132  provides  in  part  that: 

“Any  request  for  a  subpoena  shall  be  supported  by  a  showing  of  the 
general  relevance  and  materiality  of  the  evidence  sought.” 

It  further  provides  that  a  request  for  a  subpoena  need  not  be  served 
on  the  other  parties  to  the  proceeding  and  that  “any  person  against  whom 
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a  subpoena  is  directed”  may  file  a  motion  to  quash  or  limit  the  subpoena. 
The  subconunittee  is  of  the  view  that  §1.132  may  be  interpreted  as  mak¬ 
ing  the  Examiner’s  fimction  with  respect  to  the  signing  of  subpoenas 
essentially  ministerial.  That  is,  once  the  party  requesting  the  subpoena 
makes  a  showing  of  “general  relevance  and  materiahty  of  the  evidence 
sought,”  the  Examiner  may  be  compelled  to  sign  the  subpoena,  and  is 
without  discretion  to  decide  whether  the  interests  of  justice  would  be 
advanced  by  compelling  such  hostile  witness  to  testify.  Of  course,  the 
subpoenaed  witness  is  given  the  right  to  move  to  quash  the  subpoena, 
but  because  such  a  subpoenaed  person  may  be  in  a  remote  city  he  may 
be  tmwilling  or  unable  to  move  to  quash.  The  subcommittee  therefore 
beheves  that  consideration  should  be  given  to  the  possibility  of  amending 
the  subpoena  rules  so  as  to  make  clear  that  even  where  the  general 
relevance  and  materiality  of  the  evidence  sought  is  shown  by  the  party 
requesting  the  signed  subpoena,  the  Examiner  still  has  discretion  to  de¬ 
cide  whether  or  not  to  sign  it. 

E.  The  subcommittee  has  further  considered  the  problem  of  §1.128 
(b)  as  apphed  in  the  case  of  hostile  witnesses.  This  section  provides  as 
follows: 

“(b)  The  deposition  of  a  person  with  a  substantial  interest  in,  or 
holding  a  position  of  responsibility  with,  a  party  to  the  proceeding 
will  not  be  admitted  in  evidence  unless  it  is  shown  that  the  witness 
is  dead  or  seriously  ill,  that  other  exceptional  circumstances  exist,  or 
that  the  testimony  proffered  is  of  such  character  that,  in  the  interest 
of  justice  and  with  due  regard  to  the  importance  of  presenting  the 
testimony  of  the  witnesses  orally,  the  deposition  should  be  admitted.” 

It  is  established  by  the  Alien  case  that  a  party  may  take  the  deposition 
of  one  of  its  principals  notwithstanding  that  such  testimony  would  there¬ 
after  be  inadmissible  under  §1.128  (b).  The  Allen  case  would  also  appear 
to  mean  that  a  party  may  take  the  deposition  of  a  principal  of  an  adverse 
party  notwithstanding  that  such  deposition  would  be  inadmissible  imder 
§1.128  (b).  Although  there  may  be  no  public  interest  consideration  requir¬ 
ing  that  a  party  be  barred  from  deposing  one  of  its  own  principals  not¬ 
withstanding  that  the  deposition  would  thereafter  be  inadmissible,  the 
subcommittee  questions  whether  it  is  fair  for  a  principal  of  an  adverse 
party  to  be  compelled  to  testify  by  deposition  when  such  deposition 
would  not  thereafter  be  admissible.  The  subcommittee  recognizes  that 
§1.123  authorizes  the  Examiner  to  preclude  a  deposition  “to  protect  the 
party  or  witness  from  annoyance,  embarrassment,  or  oppression.”  Also, 
§1.123  enables  a  person  against  whom  a  subpoena  is  directed  to  file  a 
motion  to  quash  it.  However,  the  Allen  case  emphasizes  that  the  testi- 
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mony  of  any  witness  may  be  taken  after  designation  for  hearing,  so  that 
it  would  appear  that  the  Examiner  is  powerless  to  preclude  a  party  from 
taking  the  deposition  of  a  principal  of  an  adverse  party.  It  is  believed, 
therefore,  that  consideration  should  be  given  to  amending  §1.123  to 
authorize  the  Examiner  to  bar  the  deposition  of  a  principal  of  an  adverse 
party  since  such  deposition  is  inadmissible  under  §1.128. 

Robert  N.  Green 

Report  of  Non-Broadcast  Subcommittee, 

Practice  and  Procedure  Committee 

The  Ad  Hoc  Committee  Reports  Nos.  2,  3,  and  4  were  referred  to 
the  Practice  and  Procedure  Committee  for  implementation  of  certain  of 
the  recommendations  therein.  Since  these  items  related  principally  to 
broadcast  matters,  this  subcommittee  confined  its  action  thereon  to  co¬ 
ordination  with  the  work  of  the  Broadcast  subcommittee. 

No  other  matters  came  to  the  attention  of  this  subcommittee  during 
the  year  which  appeared  to  warrant  any  action  by  it,  with  one  exception. 
Shortly  before  the  end  of  the  year,  the  Federal  Communications  Com¬ 
mission  issued  new  rules  implementing  amended  Section  309  of  the 
Communications  Act  concerning  the  procedure  as  to  pre-grant  protests 
in  non-broadcast,  as  well  as  broadcast  cases.  There  was,  however,  insuf¬ 
ficient  time  for  the  outgoing  subcommittee  to  study  and  report  on  these 
new  rules.  Because  of  the  importance  of  these  rules,  it  is  suggested  that 
they  be  reviewed  by  this  year’s  subcommittee. 

Harold  J.  Cohen,  Chairman 


Report  of  the  Membership  Committee 

The  affairs  of  the  Committee  were  conducted  by  telephone  from 
time  to  time  throughout  the  year  or  by  means  of  correspondence.  At 
approximately  monthly  intervals,  the  Chairman  informed  Committee 
Members  concerning  applications  then  on  hand  and  following  Committee 
approval,  the  various  applications  were  forwarded  to  the  President  of 
the  Association  for  consideration  by  the  Executive  Committee.  As  re¬ 
ceived,  checks  for  dues  were  forwarded  to  the  Treasurer. 

During  1960  and  through  the  first  week  in  January  1961,  a  total  of 
thirty-one  applications  were  received,  three  of  which  remain  to  be  acted 
upon.  There  were  twenty-eight  new  members  accepted  during  the  year, 
seventeen  of  whom  were  located  in  Washington,  D.C.  There  were  thir¬ 
teen  members  lost  by  reason  of  resignation,  and  six  by  reason  of  death. 
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This  net  gain  of  nine  new  members  left  the  membership  total  at  489 
at  year’s  end. 

Warren  D.  Quenstedt,  Chairman 


Report  of  Publications  Committoo 

Thanks  to  the  continued  diligence  of  Member  John  W.  Willis,  one 
issue  of  the  Federal  Communications  Bar  Journal  was  published 
during  the  year.  Work  on  another  issue  has  been  started,  but  is  now  being 
deferred  for  the  issue  which  will  be  published  after  the  Annual  Meeting. 

The  last  issue  was  noteworthy  in  that  it  contained  an  article  by  two 
members  of  the  Commission’s  legal  staff  on  problems  arising  out  of  the 
application  of  Section  307  (b)  of  the  Communications  Act.  This  article 
was  well  received  and  the  Committee  recommends  that  the  Association 
take  steps  to  encourage  the  writing  of  articles  dealing  with  communica¬ 
tions  matters,  both  substantive  and  procedural.  Younger  members  of  our 
Bar,  both  on  the  staff  of  the  Commission  and  in  private  practice,  would 
no  doubt  write  articles  of  significance  if  it  became  known  that  they 
would  be  accepted  for  publication  by  our  Journal. 

It  is  recommended  that  the  President  of  the  Association,  together 
with  the  next  Chairman  of  the  Publications  Committee,  take  steps  to 
encourage  the  writing  of  such  articles. 

Paul  Dobin,  Chairman 


Raport  of  Committoo  on  Rolotions  with  tho  Courts 

Only  two  items  were  before  this  Committee  for  consideration  during 
the  past  year.  One  was  the  matter  of  the  apportionment  to  intervenors 
of  the  time  allotted  to  argue  in  the  Court  of  Appeals.  Although  the  rule 
provided  for  a  voluntary  apportionment  of  time,  in  actual  practice  it  often 
happened  that,  when  the  intervenor  was  reached,  his  time  had  been 
shortened  by  unexpected  questioning  of  the  other  counsel. 

The  second  item  was  the  rule  of  the  Court  requiring  all  typewritten 
or  mimeographed  pleadings  to  be  on  legal-size  paper.  We  believed  that 
letter-size  paper  should  at  least  be  optional. 

Informal  discussions  were  held  at  the  Clerk’s  office  and,  although 
these  may  have  had  nothing  to  do  with  the  matter,  the  fact  remains  that, 
as  you  probably  know.  Rule  31  (f)  was  changed,  effective  January  1, 
so  as  to  require  all  typewritten  or  mimeographed  pleadings  to  be  on 
letter-size  paper. 

We  finally  addressed  a  formal  suggestion  to  the  Chief  Judge  of  the 
Court  of  Appeals  with  respect  to  a  possible  amendment  of  Rule  19  (c) 
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so  that  an  intervenor  might  be  reasonably  protected  as  to  the  amount  of 
time  voluntarily  apportioned  to  him.  On  January  10,  1961,  the  Court 
amended  this  Rule  by  way  of  three  subdivisions  as  follows: 

(c)  Time  Allowed;  Apportionment  on  Side;  Termination  by  Court. 

1.  Time  Allowed.  Not  more  than  30  minutes  will  be  allowed 
each  side;  provided,  however,  (1)  that  additional  time  not  exceeding 
15  minutes  will  be  automatically  allowed  each  side  if,  within  5  days 
after  notice  of  the  date  of  argument,  any  party  by  letter  notifies 
the  Clerk  that  the  time  is  needed  and  indicates  that  a  copy  of  the 
letter  has  been  sent  to  opposing  counsel;  and  provided  (2)  that  the 
court  may  allow  each  side  more  than  45  minutes  if  a  motion,  show¬ 
ing  why  such  time  is  needed,  is  filed  at  least  5  days  before  argument. 
Counsel  need  not  use  the  full  time  requested  and  allowed. 

2.  Apportionment  on  Side.  Coimsel  for  the  parties,  including 
counsel  for  any  intervenor,  on  each  side  may  agree  on  the  apportion¬ 
ment  of  the  side’s  time;  otherwise  the  court  will  apportion  it.  If  the 
apportionment  is  agreed  upon,  counsel  who  opens  the  argument  on 
his  side  shall  announce  the  apportionment.  The  time  so  apportioned 
to  each  party  shall  not  be  exceeded  unless  the  court  permits,  in 
which  event  the  time  apportioned  to  the  other  parties  on  that  side 
will  not  be  reduced. 

3.  Termination  by  Court.  Notwithstanding  the  foregoing  pro¬ 
visions  of  this  subdivision,  whenever  the  court  is  of  opinion  that 
further  argument  for  a  party  or  side  is  unnecessary  or  will  not  be 
helpful,  it  may  terminate  the  argument  for  that  party  or  side. 

We  beheve  that  the  last  sentence  in  subdivision  (2)  provides  adequate 
protection  in  connection  with  the  time  apportioned  to  intervenor’s  coun¬ 
sel  for  argument. 

Eliot  C.  Lovett,  Chairman 

Report  of  the  Annual  Outing  Committee 

The  Annual  Outing  was  held  on  October  10,  1960,  at  the  Manor 
Country  Club.  It  has  been  held  at  this  Club  for  the  last  three  years; 
and,  because  of  the  excellent  food,  drinks,  and  services  provided  by  the 
Club,  as  well  as  its  adequate  physical  facilities,  your  Committee  heartily 
recommends  that  every  consideration  be  given  to  Manor  in  selecting  the 
place  for  the  1961  Outing. 

As  has  been  the  case  in  the  past,  the  principal  attractions  for  the 
1960  Outing  were  the  annual  baseball  game  between  the  Association 
and  the  Commission  (the  outcome  of  which  has  not  been  reported  to  the 
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Committee),  and  the  golf  tournament  for  which  a  number  of  prizes  were 
awarded.  Broadcasting-Telecasting  Magazine  again  donated  a  beautiful 
trophy  as  the  principal  golf  award,  which  was  won  by  Mr.  Thomas  Carr. 
Facilities  for  tennis,  badminton,  and  horseshoes  were  also  provided. 
There  were  no  casualties.  As  recommended  by  the  1959  Annual  Outing 
Committee,  arrangements  were  made  for  the  attendance  of  a  physician 
on  the  Club  premises  from  noon  until  after  the  dinner  hour.  Dr.  Charles 
Coakley  served  in  this  capacity  and  came  prepared  to  render  first  aid, 
including  oxygen.  Your  Committee  endorses  the  recommendation  of  the 
1959  Outing  Committee  to  the  effect  that  this  practice  be  continued  at 
future  outings. 

The  Outing  was  a  financial  success,  as  evidenced  by  the  following 
statement  of  receipts  and  expenses: 


Total  receipts  from  sale  of  553  tickets* . $5,530.00 

Refund  on  5  tickets  not  used .  50.00 

Net  Receipts . $5,480.00 

Expenses: 

Manor  Club  (dinner  and  drinks) . $4,093.05 

Golf  Prizes  .  77.25 

Sports  Equipment .  33.48 

Gratuity  —  Assistant  Golf  Pro .  15.00 

Music .  35.00 

Printing  and  Mailing  Costs .  144.98 

Flowers  for  Female  Examiners .  22.95 

Refund  of  Out-of-Pocket  Expenses  (Outing  Chairman)....  14.00 

Total  Expenses . $4,435.71 

Profit  from  Outing . $1,044.29 


•In  addition,  there  were  20  free  tickets  given  to  guests  of  the  Association. 

The  details  of  the  affair,  as  in  past  years,  require  the  cooperation 
and  help  of  a  group  of  people,  and  I  was  indeed  fortunate  to  have  such 
a  fine  and  cooperative  committee.  The  Outing  Committee  and  others 
who  actively  assisted  were: 

Vincent  A.  Pepper  Philip  M.  Baker 

Quinn  O’Connell  Howard  Schellenberg 

Forbes  Blair  Alfred  C.  Cordon,  Jr. 

Quayle  B.  Smith  Fred  J.  Eden,  Jr. 

John  B.  Jacob  Tillman  E.  Stirling 

Herbert  E.  Forrest 
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These  gentlemen  join  me  in  expressing  our  pleasure  in  having  had 
the  opportunity  of  serving  the  Association  this  past  year. 

Harrison  T.  Slaughter,  Chairman 

Report  of  the  Luncheon  Committee 

The  Association  held  four  luncheons  during  1960.  The  cost  per  lunch 
was  $3.00.  This  is  the  price  charged  for  each  ticket.  Therefore,  each 
guest  necessarily  created  a  deficit  condition  in  the  financial  report  for 
each  luncheon. 

A  brief  outline  of  each  luncheon  follows  below: 

March  3,  1960 

The  first  luncheon  held  in  1960  honored  those  persons  who  had  been 
employed  by  the  F.C.C.  for  at  least  twenty-five  years.  Each  such  person 
attending  was  awarded  a  certificate  by  the  Association  in  gratitude  for 
their  devotion  to  the  F.C.C.  and  the  industry.  Those  unable  to  attend 
received  their  certificates  by  mail.  Commissioner  Hyde,  who  was  one  of 
those  awarded  a  twenty-five  year  certificate,  was  the  featured  speaker. 

April  22,  1960 

This  luncheon  featured  a  panel  consisting  of  members  of  the  Legisla¬ 
tive  Committee.  An  up-to-date  report  on  pending  legislation  was  pre¬ 
sented  and  discussed. 

June  9,  1960 

The  Honorable  Earl  Kintner,  Chairman  of  the  FTC,  spoke  on  the 
activities  of  the  FTC. 

October  25,  1960 

The  Honorable  Frederick  W.  Ford,  Chairman  of  the  F.C.C.,  was  the 
guest  speaker.  His  talk  covered  the  amendments  to  the  Communications 
Act  and  the  procedures  that  would  be  required  under  the  amendments. 

The  following  is  a  statistical  breakdown  of  the  luncheons  themselves: 


Date 

Attendance  Guests 

Revenues 

Cost 

Deficit 

March 

3 

92 

27 

$  195.00 

$  278.47 

$  83.47 

April 

22 

103 

1 

306.00 

309.00 

3.00 

June 

9 

93 

2 

273.00 

279.00 

6.00 

October  25 

143 

13 

390.75 

438.75 

48.00 

431 

43 

$1,164.75 

$1,305.22 

$140.47 

In  the  scheduling  of  luncheons,  there  are  several  matters  which  must 
receive  careful  consideration.  The  menu  should  be  selected  so  as  to  pro¬ 
vide  the  maximum  in  variety  and  the  minimum  in  objections.  No  lunch¬ 
eon  should  be  scheduled  on  Friday  if  there  is  any  way  to  avoid  it.  Friday 
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luncheons  require  meat  and  fish  entrees  and  this  can  result  in  delay,  con¬ 
fusion,  and  discontent.  The  staff  of  the  cloak  room  must  be  adequate, 
particularly  during  the  winter  months  or  on  days  of  inclement  weather 
to  insure  a  fast  and  efficient  handling  of  coats  and  other  paraphernalia. 
The  banquet  room  should  be  checked  at  least  thirty  minutes  before  the 
luncheon  is  to  begin  so  as  to  be  sure  that  a  sufficient  number  of  tables 
are  set  up;  that  a  roll  of  tickets  is  available  for  issuance  to  the  guests;  that 
the  bar  and  bar  cashier  are  set  up;  that  the  head  table  is  properly  set  up; 
that  a  public  address  system  is  on  hand  and  operating;  and  that  a  table 
and  chairs  are  placed  at  the  door  for  the  collecting  of  cash  and  checks 
and  for  the  issuance  of  tickets.  At  least  $75.00  in  small  denomination 
bills  should  be  issued  to  those  persons  on  the  door  for  the  purpose  of 
making  change.  A  minimum  of  two  persons  should  be  stationed  at  the 
door  to  handle  the  cash  and  tickets. 

All  of  the  luncheons  were  held  at  the  Willard  Hotel,  and  it  is  sug¬ 
gested  that  this  continue  in  the  futtue.  Mrs.  Poling  of  the  Banquet  De¬ 
partment  handles  the  luncheon  arrangements.  The  reservation  of  a  ban¬ 
quet  room  and  the  menu  selections  should  be  made  through  her. 

The  Willard  requires  a  guarantee  for  each  luncheon  and  allows  for 
a  10%  increase  in  attendance  over  the  guarantee.  Therefore,  the  impor¬ 
tance  of  making  advance  reservations  by  the  members  cannot  be  over¬ 
stressed.  By  and  large,  the  members  have  been  cooperative  in  this  regard 
but  should  be  encouraged  to  continue  making  reservations  in  the  future. 

In  order  to  obtain  as  many  advance  registrations  as  possible,  two 
notices  were  sent  to  each  local  member  of  the  Association  and  to  the 
local  members  of  the  AFCCE.  The  first  notice  was  in  the  form  of  a 
letter  setting  forth  the  particulars  of  the  luncheon,  including  the  featured 
speaker  or  activity.  The  second  notice  was  a  post  card  which  summarized 
the  information  in  the  previous  letter.  Both  notices  urged  the  making  of 
advance  reservations.  The  first  notice  was  mailed  approximately  ten 
days,  and  the  second  notice  approximately  four  days,  before  the  luncheon 
date.  The  printing  and  mailing  were  handled  by  Batt  Bates  &  Co.,  Inc. 
and  billed  to  the  FCBA  Treasurer.  The  contents  of  the  notices  were 
typed  and  forwarded  to  Batt  Bates  for  duplication  usually  two  days  be¬ 
fore  they  were  to  be  mailed. 

The  members  of  the  Executive  Committee  and  the  officers  of  the 
Association  had  the  responsibility  of  inviting  a  Commissioner  to  each 
luncheon.  The  cost  of  the  Commissioner’s  lunch  was  borne  by  the  officer 
or  committee  member  inviting  him.  As  far  as  possible,  the  officers  or 
committee  members  inviting  Commissioners  were  rotated  so  that  the 
financial  load  could  be  distributed  and  so  that  the  same  person  would  not 
be  inviting  the  same  Commissioner  each  time. 
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The  Luncheon  Committee,  on  behalf  of  the  Association,  has  invited 
Whitney  North  Seymour,  Esq.,  President  of  the  American  Bar  Associa¬ 
tion,  and  the  Honorable  James  M.  Landis  to  speak  at  one  of  the  lunch¬ 
eons.  This  should  be  followed  up. 

The  members  of  the  1960  Luncheon  Committee  were: 

Richard  Hildreth,  Chairman  Russell  Rowell 

Joseph  F.  Zias  Sylvia  D.  Kessler 

Harry  J.  Daly  Edgar  F.  Czarra,  Jr. 

In  addition,  Henry  R.  Goldstein  and  Joseph  F.  Hennessey  did  an 
outstanding  job  of  covering  the  door  and  handling  the  tickets  and  cash. 

Richabd  Hildreth,  Chairman 

Report  of  the  Committee  on  Unauthorized  Practice  of  Law 

This  is  a  new  Committee  of  the  Association,  and  during  its  first  year 
three  matters  were  considered  by  this  Committee. 

One  case  was  inherited  from  the  George  Sutton  Special  Committee, 
which  during  1959  investigated  reports  of  unauthorized  practice  by  a 
concern  known  as  Industrial  Communications  Service,  Mills  Building, 
Washington,  D.C.  This  concern,  your  Committee  is  advised,  expired 
during  the  year,  so  this  case  was  considered  closed. 

The  second  case  of  interest  to  the  Committee  was  a  ruling  made  by 
the  Commission  in  the  proceeding  of  Charles  P.  B.  Pinson,  Inc.  The 
president  of  the  corporation  in  this  case  notified  the  Commission  that  for 
reasons  of  economy  he  was  dismissing  his  F.C.C.  attorneys  and  he  stated 
his  intention  to  appear  and  represent  the  corporation  in  the  proceeding. 
The  Commission  boldly  made  the  correct  ruling  that  only  a  member  of 
the  bar  in  good  standing  is  entitled  to  represent  others  before  the  Com¬ 
mission,  and  that  the  right  of  self-representation  is  limited  to  a  natural 
person,  not  a  corporate  entity.  Your  Committee  wishes  to  commend  the 
Commission  for  this  very  significant  and  forthright  ruling  closing  the 
door  against  a  potentially  serious  unauthorized  practice  device. 

The  third  case  is  one  which  is  currently  under  investigation.  This 
matter  concerns  a  corporation  which  is  engaged  in  providing  equipment 
and  associated  engineering  services  for  broadcasting  stations  which  also 
includes  the  preparation  and  processing  of  applications  and  the  repre¬ 
sentation  of  its  customers  before  the  Commission.  These  services  in  the 
view  of  your  Committee  embrace  certain  things  which  are  generally  re¬ 
garded  as  unauthorized  practice  of  the  law.  A  report  and  recommenda- 
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tion  on  this  case  has  gone  forward  through  appropriate  channels  for  cor¬ 
rective  action.  We  recommend  that  this  case  be  followed  through  to  a 
conclusion,  successfully  we  hope,  by  the  successor  Committee. 

Donald  C.  Beelar,  Chairman 


Report  of  the  General  Industry  Advisory  Committee  of  the 
UHF-TV  Project  in  New  York  City 

The  General  Industry  Advisory  Committee  (GIAC)  is  one  of  five 
committees  set  up  for  the  UHF-TV  Project  in  New  York  City.  The  duties 
and  responsibilities  of  the  committee,  which  is  relatively  a  large  one,  are 
to  advise  the  Commission  on  the  general  aspects  of  the  Project. 

A  well-attended  meeting  was  held  on  September  2,  1960.  The  dis¬ 
cussion  was  generally  related  to  basic  policy  matters  to  determine  the 
acceptabihty  of  various  antenna  possibilities.  Five  specific  items  appeared 
on  the  agenda.  The  most  important  item  was  whether  the  test  should  be 
conducted  from  the  Empire  State  Building  or  from  the  Chrysler  Building. 
The  committee  strongly  advised  that  the  Empire  State  Building  was 
better  suited  to  compare  UHF  and  VHF  observations  and  measurements. 

The  project  is  well  imder  way.  The  committee  is  kept  advised  of  the 
general  progress  of  the  various  preparatory  tests  by  bulletins. 

Frank  Roberson 
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Digests  of  Minutes  of  Executive  Committee  Meetings 

1 51st  Meeting 

The  151st  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Monday, 
March  7,  1960,  at  the  Occidental  Restaurant.  The  members  attending 
were:  Robert  M.  Booth,  Jr.,  Harold  E.  Mott,  Arthur  H.  Schroeder,  Bene¬ 
dict  P.  Cottone,  John  P.  Southmayd,  Thomas  H.  Wall,  Edward  F. 
Kenehan,  and  John  H.  Midlen.  Also  present  was  Warren  E.  Baker,  Chair¬ 
man  of  the  Legislation  Committee.  The  meeting  was  called  to  order  by 
1st  Vice-President  Booth. 

Upon  motion  duly  made,  seconded  and  adopted,  reading  of  the 
minutes  of  the  meeting  of  February  8,  1960,  was  waived  and  the  minutes 
for  this  meeting  were  approved. 

Mr.  Mott  reported  on  the  status  of  a  new  building  for  the  F.C.C. 

The  Chairman  reported  on  the  progress  of  the  work  of  the  Ad  Hoc 
Committees. 

The  Chairman  called  for  suggestions  as  to  the  desirability  of  the 
holding  of  a  spring  outing.  After  discussion,  it  was  decided  that  the 
matter  should  be  referred  to  the  Chairman  of  the  Annual  Outing  Com¬ 
mittee  for  consideration  and  suggestions. 

There  was  a  discussion  as  to  the  desirability  of  reestablishment  of 
a  Federal  Communications  Bar  Register.  It  was  decided  that  this  matter 
should  be  referred  by  the  President  to  the  appropriate  committee  for  study. 

Mr.  Warren  E.  Baker,  Chairman  of  the  Legislation  Committee,  re¬ 
ported  on  the  Association  position  with  respect  to  the  pending  bills  H.R. 
4800  and  H.R.  6774,  upon  which  legislative  hearings  were  to  be  held  on 
March  15,  1960,  before  the  Senate  Committee  on  Interstate  and  Foreign 
Commerce.  Upon  motion  duly  made,  seconded  and  adopted,  the  Chair¬ 
man  of  the  Legislation  Committee  was  authorized  to  appear  at  that  hear¬ 
ing  and  to  present  the  position  in  support  of  H.R.  6774  which  was 
approved  by  the  Association’s  Executive  Committee  at  its  meeting  of 
July  7,  1959. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  1:45  P.M. 

1  52nd  Meeting 

The  152nd  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Friday, 
March  25,  1960,  at  the  Occidental  Restaurant.  The  inemljers  attending 
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were:  Frank  U.  Fletcher,  Benedict  P.  Cottone,  Harold  E.  Mott,  Theodore 
Baron,  Edward  F.  Kenehan,  Norman  E.  Jorgensen,  Arthur  H.  Schroeder, 
Thomas  H.  Wall,  Robert  M.  Booth,  Jr.,  James  E.  Greeley,  John  H.  Midlen, 
and  John  P.  Southmayd.  The  meeting  was  called  to  order  by  the  President. 

The  President  explained  that  the  meeting  was  called  for  the  purpose 
of  considering  the  adoption  of  a  resolution  with  respect  to  the  Commis¬ 
sion’s  recent  public  notice  entitled  “Sponsorship  Identification  of  Broad¬ 
cast  Material,”  interpreting  Section  317  of  the  Communications  Act.  Upon 
motion  duly  made,  seconded  and  adopted,  the  resolution  attached  to 
these  minutes  as  an  appendix,  was  approved  and  the  President  was  au¬ 
thorized  to  cause  to  be  filed  with  the  Commission  an  appropriate  petition. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  1:45  P.M. 

Appendix 

Whereas,  the  Federal  Communications  Commission,  on  March  16, 
1960,  released  a  PubUc  Notice  entitled,  “SPONSORSHIP  IDENTIFICA¬ 
TION  OF  BROADCAST  MATERIAL,”  which  Public  Notice  purports 
to  interpret  Section  317  of  the  Communications  Act  and  to  clarify  the 
types  of  broadcast  matter  for  which  announcements  are  required  and  to 
prescribe  the  content  of  the  annoimcements  which  are  required  by  the 
said  Section  317;  and 

Whereas,  the  said  interpretations  contained  in  the  said  public  notice 
are  at  variance  with  established  practices  and  understandings  of  the 
broadcast  industry  with  respect  to  compliance  with  Section  317  and  will 
require  significant  changes  in  methods  of  station  operation  and  the  con¬ 
duct  of  the  broadcast  business  generally;  and 

Whereas,  the  said  interpretations  were  adopted  without  the  benefit 
of  rule  making  or  of  any  other  public  hearing  wherein  the  views  of  per¬ 
sons  affected  by  the  rulings  and  briefs  on  legal  questions  involved  could 
be  presented;  and 

Whereas,  there  are  serious  and  substantial  questions  as  to  the  legality 
and  practicability  of  the  interpretations  expressed  in  the  said  Public  Notice. 

Now  Therefore,  be  it  resolved  that  the  Federal  Communications  Bar 
Association  request  the  Federal  Communications  Commission  to  take  the 
following  action: 

A.  Initiate  rule  making  to  consider  the  necessity  and  desirability 
of  amending  its  Rules  and  Regulations  to  provide  for  further  inter¬ 
pretation  of  Section  317. 

B.  Afford  interested  parties  an  opportunity  to  file  comments  or 
briefs  and  have  oral  arguments  on  said  interpretations;  and 

C.  Vacate  said  notice  of  March  16, 1960. 
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1  53rd  Meeting 

The  153rd  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Monday, 
April  11,  1960,  at  the  Occidental  Restaurant.  The  members  attending 
were:  Frank  U.  Fletcher,  Benedict  P.  Cottone,  Theodore  Baron,  Edward 
F.  Kenehan,  Norman  E.  Jorgensen,  Arthur  H.  Schroeder,  Thomas  H.  Wall, 
Robert  M.  Booth,  Jr.,  James  E.  Greeley,  John  H.  Midlen,  and  John  P. 
Southmayd.  The  meeting  was  called  to  order  by  the  President. 

The  President  stated  that  the  meeting  was  called  for  the  purpose  of 
considering  the  position  of  the  association  on  various  bills  upon  which 
legislative  hearings  were  to  be  held  beginning  April  12,  1960,  by  the 
House  Interstate  and  Foreign  Commerce  Committee.  Copies  of  the  bills 
were  distributed  by  the  President.  These  bills  are  S.  1898,  H.R.  7017, 
H.R.  10241,  H.R.  10242,  H.R.  11341,  H.R.  11397  and  H.R.  11398. 

Upon  motion  duly  made,  seconded  and  adopted,  the  President,  or 
other  authorized  Association  representative,  was  authorized  to  appear 
and  support  S.  1898,  rather  than  H.R.  7017  (both  of  which  are  bills  to 
amend  Section  309  of  the  Communications  Act  so  as  to  provide  for  pre¬ 
grant  objections  in  lieu  of  post-grant  protests)  in  accordance  with  the 
position  previously  presented  in  the  hearings  on  S.  1898  before  the  Senate 
Interstate  and  Foreign  Commerce  Committee. 

Upon  motion  duly  made,  seconded  and  adopted,  the  President  was 
authorized  to  take  the  position,  with  respect  to  the  remaining  bills  listed 
above,  that  the  Bar  Association  had  not  had  sufficient  opportunity  to 
complete  study  thereof  and  accordingly  that  no  comments  on  the  merits 
of  those  bills  could  be  presented. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  2:00  P.M. 


1  54th  Meeting 

The  154th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Monday, 
May  2,  1960,  at  the  Occidental  Restaurant.  The  members  attending  were: 
Frank  U.  Fletcher,  Harold  E.  Mott,  Robert  M.  Booth,  Jr.,  Benedict  P. 
Cottone,  James  E.  Greeley,  Edward  F.  Kenehan,  and  Arthm:  H.  Schroeder. 
The  meeting  was  called  to  order  by  the  President. 

The  President  gave  a  report  as  to  the  testimony  given  in  behalf  of 
the  Association  on  S.  1898  before  the  House  Interstate  and  Foreign  Com¬ 
merce  Committee. 

A  discussion  was  had  with  respect  to  the  desirability  of  future  lunch¬ 
eon  meetings  along  the  lines  of  the  one  of  April  22, 1960,  in  which  panel- 
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type  discussions  of  subjects  of  interest  to  the  membership  were  held, 
llie  consensus  appeared  to  be  that  such  sessions  were  desirable  and  that 
efforts  should  be  made  to  place  them  on  a  more  informal  basis  permitting 
question  and  answer  periods  with  participation  from  the  floor. 

Upon  motion  duly  made,  seconded  and  adopted,  the  following  were 
admitted  to  membership  in  the  Association;  George  Bunn,  Gilbert  B. 
Lessenco,  James  R.  Taylor,  all  of  Washington,  D.C.;  James  R.  Gleary, 
Huntsville,  Alabama;  Robert  D.  LeCorgne,  Jr.,  New  Orleans,  Louisiana; 
and  Alan  J.  Hartnick,  New  York,  New  York. 

The  President  announced  that  the  following  had  been  constituted  as 
a  Hospitahty  Committee  to  make  necessary  arrangements  in  connection 
with  the  forthcoming  visit  of  members  of  the  Bar  of  Great  Britain  to 
the  annual  convention  of  the  American  Bar  Association:  Frank  U.  Fletch¬ 
er,  Harold  E.  Mott,  Arthur  Scharfeld,  George  Sutton,  Neville  Miller, 
Morton  Wilner,  and  Leonard  Marks. 

A  discussion  was  had  as  to  the  procedure  to  be  followed  in  connec¬ 
tion  wi*h  the  reports  of  the  Ad  Hoc  Committees  recently  organized.  It 
was  agreed  that  as  the  reports  are  completed  the  President  will  circulate 
copies  to  the  members  of  the  Executive  Committee  and  will  determine 
the  manner  in  which  consideration  and  review  of  these  reports  should 
be  made  by  the  Committee. 

Upon  motion  duly  made,  seconded  and  adopted,  the  President  and 
Mr.  Booth  (Chairman  of  the  Tall  Towers  Committee)  were  authorized  to 
represent,  at  their  own  expense,  the  Association  at  the  forthcoming  meet¬ 
ing  of  the  Federal  Communications  Consulting  Engineers  in  Bermuda. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  1:45  P.M. 

1 55th  Meeting 

The  155th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  on  Monday,  June  20,  1960, 
at  the  Occidental  Restaurant.  Those  attending  were  FranJc  U.  Fletcher, 
Robert  M.  Booth,  Jr.,  James  E.  Greeley,  Edward  F.  Kenehan,  John  H. 
Midlen,  John  P.  Southmayd,  and  Thomas  H.  Wall. 

A  discussion  was  had  as  to  the  need  for  additional  copies  of  the 
Journal  of  the  Bar  Association  for  supplemental  distribution.  A  motion 
by  Mr.  Kenehan,  seconded  by  Mr.  Booth,  carried  to  make  funds  available 
to  obtain  additional  copies. 

Consideration  was  given  to  application  for  membership  by  the 
following:  Lee  G.  Lovett,  Washington,  D.C.,  Joseph  F.  Hennessey, 
Washington,  D.C.,  David  L.  Doughty,  Washington,  D.C.,  and  Frazier 
Reams,  Toledo,  Ohio. 
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A  motion  made  by  Mr.  Midlen  and  seconded  by  Mr.  Kenehan, 
carried,  admitting  the  four  applicants  to  membership,  effective  as  of 
July  1,  1960. 

There  was  a  brief  discussion  regarding  proposed  comments  by  the 
Association  in  connection  with  the  Tall  Tower  Rule  Making.  The  President 
and  the  Vice-President  were  authorized  to  act  as  representatives  of  the 
Association  at  the  annual  meeting  of  the  Association  of  Federal  Com¬ 
munications  Commission  Engineers  in  Bermuda. 

After  discussion,  it  was  agreed  that  the  Executive  Committee  would 
hold  a  special  meeting  on  July  16,  1960,  to  review  the  reports  of  the  four 
Ad  Hoc  Committees  looking  toward  more  effective  and  expeditious  Com¬ 
mission  procedures.  The  President  advised  that  we  had  submitted  the 
activity  of  these  Ad  Hoc  Committees  for  an  American  Bar  Association 
award. 

It  was  directed  that  memorials  be  prepared  for  the  following  de¬ 
ceased  members  of  the  Association: 

Herbert  Bingham  Frieda  Hennock  Simons 

Seymour  Krieger 

Mr.  Southmayd  was  designated  to  explore  the  possibility  of  pro¬ 
viding  a  copying  machine  for  the  convenience  of  all  the  attorneys  in  the 
F.C.C.  reference  room. 

Upon  motion  of  Mr.  Wall,  seconded  by  Mr.  Kenehan,  the  meeting 
was  adjourned. 

1 56th  Meeting 

The  156th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Thursday, 
July  28,  1960,  at  the  Occidental  Restaurant.  Those  attending  were  Frank 
U.  Fletcher,  John  P.  Southmayd,  Theodore  Baron,  Edward  F.  Kenehan, 
Arthur  H.  Schroeder,  and  John  H.  Midlen.  Mr.  Harrison  T.  Slaughter  was 
also  present. 

The  meeting  was  called  to  order  by  the  President,  Frank  U.  Fletcher. 

After  calling  the  Committee’s  attention  to  the  Association’s  request 
for  an  extension  of  time  to  file  comments  in  the  Tall  Tower  proceedings, 
the  President  submitted  a  proposal  of  Capital  Radio  Institute  for  a  course 
to  be  offered  for  members  of  the  Association  entitled  “What  Communica¬ 
tions  Lawyers  should  Know  about  Engineering.”  It  was  suggested  that 
the  FCBA  might  desire  to  underwrite  such  a  course  but  it  was  the  con¬ 
sensus  of  the  Committee  that  the  Association  should  only  promote  and 
sponsor  it. 
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There  being  no  further  business  before  the  Committee  the  meeting 
was  adjourned. 

1  57th  Meeting 

The  157th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Tuesday, 
September  13,  1960,  at  the  Occidental  Restaurant.  The  members  attend¬ 
ing  were:  Frank  U.  Fletcher,  Edward  F.  Kenehan,  John  P.  Southmayd, 
Theodore  Baron,  James  E.  Greeley,  and  Benedict  P.  Cottone. 

Upon  motion  duly  made,  seconded  and  adopted,  the  following  were 
admitted  to  membership  in  the  FCBA:  Henry  Goldstein,  Washington, 
D.C.,  Ray  B.  Houston,  Camden,  New  Jersey,  G.  T.  Owen,  Jr.,  Baton 
Rouge,  Ixiuisiana,  Ray  F.  Perkins,  Jr.,  Washington,  D.C.,  and  Leonard 
R.  Raish,  Alexandria,  Virginia. 

The  President  reported  that  he  had  appointed  Judge  Frank  Roberson 
as  FCBA  representative  on  the  General  Policy  Committee  for  the  UHF 
television  experimental  operation  in  New  York  City. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  1:30  P.M. 


Special  Meeting 

A  special  meeting  of  the  Executive  Committee  was  held  on  October 
20,  1960,  at  the  Occidental  Restaurant  for  the  purpose  of  considering 
the  position  of  the  Association  with  respect  to  the  proposed  rule  making 
proceeding  of  the  Federal  Aviation  Authority  relating  to  procedures  for 
authorization  of  the  height  and  location  of  radio  and  television  towers, 
among  other  things. 

The  following  members  of  the  Executive  Committee  were  present: 
Frank  Fletcher,  Robert  Booth,  John  Midlen,  Edward  Kenehan,  Theodore 
Baron,  Norman  Jorgensen,  John  Southmayd,  Thomas  Wall,  and  James 
Greeley. 

Messrs.  Frank  Mullen,  Robert  Heald,  and  Warren  Zwicky,  members 
of  a  special  committee,  also  attended  upon  invitation  by  the  President. 

There  was  distributed  to  the  Executive  Committee  a  memorandum 
from  Mr.  Heald  relating  to  the  FAA  Rule  Making  and  dated  October  20, 
1960,  which  summarized  the  Notice  of  Rule  Making  issued  by  the  FAA. 
The  President  stated  that  the  purpose  of  this  special  meeting  was  to 
determine  what  position,  if  any,  the  Association  would  take  with  respect 
to  the  FAA  proposal. 

Mr.  Booth  outlined  the  history  of  informal  negotiations  with  the 
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aviation  interests  up  to  October  10,  1960.  He  related  that  the  FA  A  Act 
became  law  a  short  time  ago. 

After  full  discussion,  it  was  moved  by  Mr.  Greeley  and  seconded  by 
Mr.  Wall  that  the  Association  file  comments  in  which  it  would  state  that 
in  the  opinion  of  the  Association  the  jurisdiction  to  authorize  radio  and 
television  stations  (including  the  requisite  tower  facilities)  is  vested  in 
the  F.C.C.  but  that  the  Association  recognized  the  concern  and  interest 
of  aviation  authorities  in  the  location  and  height  of  towers,  and  further 
that  the  Association  strongly  recommended  to  the  FAA  the  continuance 
of  the  informal  procedures  which  have  proved  successful  for  the  last 
several  years.  The  motion  was  carried  unanimously. 

The  President  appointed  a  Committee  composed  of  Messrs.  Booth, 
Mullen,  Heald,  and  Zwicky  to  prepare  the  statement  of  the  Association. 

In  the  light  of  the  full  discussion  of  the  matter  and  the  shortness  of 
time  within  which  to  prepare  and  file  comments  with  the  FAA,  it  was 
moved  by  Mr.  Wall  and  seconded  by  Mr.  Baron  that  the  statement  to  be 
prepared  need  not  be  specifically  approved  by  the  Executive  Committee. 
The  motion  was  carried  unanimously. 

There  being  no  further  business  to  come  before  this  special  meeting, 
Mr.  Baron  moved  that  it  be  adjourned.  Mr.  Jorgensen  seconded.  The 
motion  was  carried  unanimously. 

1 58th  Meeting 

The  158th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.  on  Wednesday, 
November  16,  1960,  at  the  Occidental  Restaurant.  The  members  attend¬ 
ing  were:  Frank  U.  Fletcher,  John  P.  Southmayd,  Harold  E.  Mott,  Arthur 
H.  Schroeder,  Robert  M.  Booth,  Jr.,  Edward  F.  Kenehan,  Thomas  H. 
Wall,  Norman  E.  Jorgensen,  James  E.  Greeley,  and  Benedict  P.  Cottone. 
Also  attending  were:  Leon  Brooks,  Chairman  of  the  Annual  Banquet 
Committee,  and  Reed  Miller,  Chairman  of  the  Annual  Meeting  Committee. 

Upon  motion  duly  made,  seconded  and  adopted,  the  following  were 
admitted  to  membership  in  the  FCBA:  Robert  F.  Bard,  Washington,  D.C., 
William  D.  Green,  New  York,  New  York,  and  William  H.  Barrick,  Rock¬ 
ford,  Illinois. 

Upon  motion  duly  made,  seconded  and  adopted,  the  following  resig¬ 
nation  was  accepted:  Ralph  E.  Becker. 

A  report  was  submitted  by  the  Committee  on  Nominations.  The 
Committee  directed  the  Secretary  to  send  a  copy  of  this  report  to  all 
members  of  the  FCBA. 

Upon  motion  duly  made,  seconded  and  adopted,  the  Committee 
designated  the  date  and  place  for  the  annual  meeting  and  annual  banquet 
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as  follows:  January  13,  1961,  Statler-Hilton  Hotel.  The  meeting  will  be 
held  at  4  P.M.  The  price  for  the  banquet  will  be  $12.50  per  person. 

Upon  motion  duly  made,  seconded  and  adopted,  the  Committee 
approved  the  recommendation  of  the  Annual  Banquet  Committee  and  the 
President  to  invite  Governor  Leroy  Collins,  new  President  of  the  National 
Association  of  Broadcasters,  to  be  the  speaker  at  the  annual  banquet. 

Robert  M.  Booth,  Jr.,  Chairman  of  the  Tall  Towers  Committee,  sub¬ 
mitted  a  report  with  respect  to  the  proposed  rule  making  proceeding  of 
the  Federal  Aviation  Authority  relating  to  procedures  for  authorization 
of  the  height  and  location  of  radio  and  television  towers. 

Upon  motion  duly  made,  seconded  and  adopted,  the  President  was 
directed  to  submit  in  brief  form  to  the  Commission  and  to  such  others 
as  President  may  deem  advisable,  the  recommendations  of  the  Ad  Hoc 
Committees  approved  by  the  Executive  Committee. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned  at  1:50  P.M. 

1 59th  Meeting 

The  159th  meeting  of  the  Executive  Committee  was  held  at  the 
Occidental  Restaurant  on  December  22, 1960. 

The  following  members  were  present:  Frank  Fletcher,  Harold  Mott, 
Thomas  Wall,  Edward  Kenehan,  John  Midlen,  John  Southmayd,  Theo¬ 
dore  Baron,  Arthur  Schroeder,  Norman  Jorgensen,  Benedict  Cottone, 
and  James  Greeley. 

Leon  Brooks,  Chairman  of  the  Annual  Banquet,  and  Howard  Head, 
Chairman  of  Ad  Hoc  Committee  No.  1  on  Standard  Broadcast  Apphca- 
tion  Processing  Problems,  attended  by  invitation.  Mr.  Brooks  reported 
that  Governor  Gollins  of  Florida,  who  is  to  become  President  of  the 
National  Association  of  Broadcasters,  had  accepted  the  invitation  of  the 
Bar  Association  to  be  the  principal  speaker  at  the  affair.  Mr.  Brooks  also 
advised  the  Gommittee  that  the  largest  advance  sale  of  tickets  to  the 
Annual  Banquet  had  been  made  to  date.  He  foresaw  the  possibility  of 
an  overflow  crowd.  He  also  advised  the  Committee  that  the  Statler 
Hilton  was  holding  a  number  of  rooms  and  suites  for  out-of-town  mem¬ 
bers  and  guests. 

The  following  applicants  for  membership  were  considered:  Joseph 
P.  Bellon,  New  York,  New  York;  Louis  Schwartz,  Washington,  D.C.;  and 
Dan  W.  Shields,  Washington,  D.C. 

Upon  motion  of  Mr.  Baron,  seconded  by  Mr.  Mott,  these  applicants 
were  admitted  as  members. 

Discussion  was  had  regarding  proposals  submitted  by  Charles  V. 
Wayland  regarding  the  operation  of  the  Committee  on  Professional 
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Ethics  and  Grievances.  Upon  motion  of  Mr.  Mott,  seconded  by  Mr. 
Baron,  these  recommendations  were  referred  to  the  Committee  on  Con¬ 
stitution  and  By-Laws. 

The  President  presented  for  consideration  Report  of  Ad  Hoc  Com¬ 
mittee  No.  1  on  Standard  Broadcast  Application  Processing  Problems. 
After  full  discussion,  it  was  moved  by  Mr.  Mott,  seconded  by  Mr.  Baron, 
that  the  Executive  Committee  should  not  approve  or  disapprove  the 
statements  regarding  AM  allocations  contained  in  the  first  10V4  pages  of 
the  Report. 

It  was  moved  by  Mr.  Mott,  and  seconded  by  Mr.  Jorgensen,  that 
the  specific  recommendations .  of  the  Report  be  approved.  Mr.  Wall 
moved  the  amendment  of  the  motion  to  urge  that  the  F.C.C.  consider 
these  specific  recommendations  as  a  method  of  expediting  applications. 
Mr.  Wall’s  motion  to  amend  was  seconded  by  Mr.  Greeley.  Mr.  South- 
mayd  moved  an  amendment  to  state  that  the  Executive  Committee  does 
not  approve  or  disapprove  the  recommendation,  but  that  the  Committee 
suggests  that  the  F.C.C.  seriously  consider  them.  Mr.  Southmayd’s  motion 
was  seconded  by  Mr.  Schroeder.  The  Committee  adopted  the  motion  of 
Mr.  Mott  as  amended  by  the  motions  of  Mr.  Wall  and  Mr.  Southmayd. 
Mr.  Cottone  requested  that  he  be  recorded  as  abstaining  upon  the  motion 
of  Mr.  Southmayd. 

Mr.  Mott  moved  the  meeting  adjourn;  Mr.  Wall  seconded,  and  the 
motion  was  unanimously  adopted. 

160th  Meeting 

The  160th  meeting  of  the  Executive  Committee  was  held  on  January 
26,  1961,  at  the  Occidental  Restaurant. 

The  following  members  were  present:  Robert  M.  Booth,  Jr.,  Harold 
Mott,  Donald  Beelar,  Frederick  Walton,  Warren  Baker,  Theodore  Baron, 
Arthur  Schroeder,  Edward  Kenehan,  John  Midlen,  Reed  Miller,  and 
James  Greeley. 

After  discussion,  it  was  the  sense  of  the  meeting  that  the  Executive 
Committee  would  continue  to  hold  luncheon  meetings  at  the  Occidental 
Restaurant  at  the  call  of  the  President. 

The  President  initiated  a  discussion  of  appointments  to  the  standing 
committees  of  the  Association.  It  was  concluded  that  the  President  will 
solicit  suggestions  of  specific  persons  from  the  Executive  Committee.  It 
was  also  concluded  that  consideration  will  be  given  to  the  appointment 
of  individual  members  of  the  Executive  Committee  to  act  as  liaison 
with  the  specific  Committees. 

Mr.  Mott  reported  upon  the  activities  undertaken  to  attempt  to 
obtain  a  building  to  house  the  F.C.C. 
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Upon  motion  made  by  Mr.  Baron,  seconded  by  Mr.  Baker  and  ap¬ 
proved,  it  was  resolved  that  the  President  be  authorized  to  appoint  a 
special  committee  to  coordinate  the  efforts  of  the  Association  with  others 
interested  in  obtaining  adequate  facilities  for  the  F.C.C.  Mr.  Booth  and 
Mr.  Mott  were  appointed  as  the  special  committee. 

A  discussion  was  had  about  a  decision  of  the  Chief  Hearing  Exam¬ 
iner  in  a  proceeding  relating  to  Laurel,  Maryland,  in  which  an  application 
was  dismissed  with  prejudice  but  the  Chief  Hearing  Examiner  interpreted 
the  new  provision  of  the  law  relating  to  “legitimate  and  prudent  ex¬ 
penses”  in  such  a  way  that  no  allowance  was  permitted  to  the  dismissing 
applicant  despite  an  agreement  between  competing  applicants. 

It  was  moved  and  seconded  that:  the  Association  appear  in  this 
proceeding  amicus  curiae;  retain  an  attorney  without  fee,  and  express  the 
view  of  the  Association.  Upon  motion  duly  made  by  Mr.  Mott,  seconded 
by  Mr.  Baron  and  approved,  the  motion  was  tabled.  Mr.  Booth  and  Mr. 
Kenehan  will  undertake  an  investigation  of  the  matter  and  report. 

Mr.  Schroeder  suggested  that  the  Association  undertake  an  active 
part  in  rule  making  proceeding  looking  toward  a  change  in  the  present 
procedures  in  the  event  of  a  dismissal  where  a  Section  307  (b)  issue  may 
be  involved.  After  discussion,  this  was  referred  to  the  Committee  on 
Practice  and  Procedure. 

Mr.  Baker  advised  the  Committee  that,  in  his  opinion,  one  local  firm 
had  filed  a  petition  for  reconsideration  relating  to  the  new  rules  imple¬ 
menting  Section  309  of  the  Communications  Act  as  recently  amended. 
Mr.  Baker  expressed  the  opinion  that  the  position  expressed  was  contrary 
to  the  legislative  history  of  the  amendment.  The  President  appointed  a 
Special  Committee  of  the  Executive  Committee,  composed  of  Messrs. 
Baker,  Kenehan,  and  Wollenberg,  to  look  into  the  matter. 

Upon  motion  duly  made,  seconded  and  approved,  the  meeting  was 
adjourned. 


